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FOREWORD

By: Albert H. Oosterhoff

Over the last several years Whaley Estate Litigation has published a number of books on important
topics in Estate Litigation. They include Whaley Estate Litigation Partners on Dependants’ Support
and WEL on Powers of Attorney, as well as books on Guardianship and Fiduciary Accounting. The
books are written by members of the firm. They have become an important resource for lawyers
practicing in the area and also provide useful information to the interested lay person and clients.

I am therefore delighted to introduce the latest in the series, Elder Law. Elder law did not form a
distinct part of a lawyer’s practice until relatively recently. Of course, lawyers have always addressed
the particular issues faced by the elderly, but issues affecting older persons were usually only a
small part of one’s practice. However, with changes in demographics, the proportion of older people
in the population has increased greatly in recent years. In consequence, issues affecting the elderly
have become much more prominent and society, including lawyers, has taken steps to address
them.

This publication is therefore very timely and much needed. It is also comprehensive. Not only does
it address the well-known topics of capacity, undue influence, powers of attorney, and guardianship,
the book also addresses discrimination against older persons, predatory marriages, and other
topics. Prominent among the topics discussed is elder abuse in its various forms, including financial
and physical abuse, civil and criminal law remedies to counter abuse, and protection of the elderly.
These are matters that need to be addressed, especially in light of horrendous breaches of care
and abuse that have been reported in the press in recent years. As well, case law in areas such
as predatory marriages, another form of elder abuse, have made it important to describe the
vulnerability of the elders in such cases and others and to give guidance on how to prevent such
abuses and predations. The book also covers end of life decisions and professionalism and ethics
in dealing with vulnerable clients.

The book concludes with a number of appendices that contain helpful checklists on elder abuse,
undue influence, and capacity, as well as a summary of capacity criteria.

I am confident that the reader will find the book to be a helpful guide in finding his or her way in this
developing area of the law. Heartily recommended.

Albert H. Oosterhoff

Professor Emeritus, Western University
Counsel, WEL Partners
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CHAPTER 1: INTRODUCTION TO ELDER ABUSE

CHAPTER 1: INTRODUCTION TO ELDER ABUSE

INTRODUCTION

Elder abuse is a serious problem in our society, one that is likely to increase as our population ages
and Canada faces a large demographic shift.

From 2011 to 2016 (the last reported census) Canada registered the largest increase in the
proportion of seniors since Confederation.* 2016 marked the first time that the census enumerated
more seniors (5.9 million, 16.9% of the population) than children 14 years of age and younger (5.8
million, or 16.6 of the population). The increase in the number of seniors from 2011 to 2016 was
the largest observed since 1871. This is a clear sign that seniors make up a higher percentage of
the population than ever previously recorded.?

Many aspects of Canadian society are being shaped by the fact that the first baby boomers turned
65 in 2011 and many of them have now left the labour market. More Canadians are seeking more
geriatric health care and related services.

Centenarians were the fastest-growing population from 2011 to 2016 (+41.3%). This population
has been growing rapidly for many years, mainly due to the gradual increase in life expectancy.?
Given that women have a longer life expectancy than men, the aging of the Canadian population is
also changing the distribution by sex. In 2016 women accounted for 50.9% of the total population.
Among people 65 years of age and older, the number of women exceeded the number of men by
more than 20% and there were two women for every man in the 85 and older population.

By 2031, close to one in four Canadians (23%) could be 65 years of age or older. By 2061 there
could be 12 million seniors.* Globally, we are facing the largest demographic shift in the history of
humankind; the statistics on aging are staggering.

As the older adult lives longer, there is an increased propensity to develop physical and cognitive
impairments that make older adults more vulnerable and susceptible to abuse, including financial

1 Statistics Canada, Census 2016 Results on Age and Gender, released 2017, online: http://www.statcan.gc.ca/daily-
quotidien/170503/dq170503a-eng.htm [accessed 30.07.19].

2 Ibid.

3 Ibid.

4 Ibid.
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exploitation. According to a study commissioned by the Alzheimer’s Society of Canada, 747,000
Canadians are living with cognitive impairment, which included but is not limited to dementia.®
Further, 1 in 11 Canadians over the age of 65 currently has Alzheimer’s or a related dementia.
Dementia affects 20 % of seniors by the age of 80, and well over 40% by age 90.

Also, inthe coming years, there will be a significant transfer of wealth between the ‘saving generation’
and the baby boomers. Some may choose to transfer that wealth while they are still alive and have
a right to do so. However, some may not have the requisite decisional capacity to gift their savings
away or may be unduly influenced into doing so.

With these statistics in mind, and as a background, a general overview of elder abuse, including
defining the various types of abuse, recognizing the problems of under-reporting, as well as examples
of red flags and indicators of abuse will be provided.

DEFINITION

There is not a single comprehensive definition for “elder abuse.” In many Canadian jurisdictions,
at least one key organization/agency has developed or otherwise has adopted a definition for
elder abuse and neglect. For the most part, the definitions contain two components: a general
definition of elder abuse followed by an enumeration of the types of abuse and neglect (for example
psychological and physical).®

The Advocacy Centre for the Elderly (“ACE”) in Toronto, defines elder abuse as “Harm done to an
older person by someone in a special relationship to the older person.””

Seniors First BC defines elder abuse as “an action, or deliberate behaviour, by a person(s) in a
position of trust, such as an adult child, family member, friend or caregiver, that causes an adult:
physical, emotional or mental harm; and/or damage to, or loss of, assets or property.”®

The World Health Organization defines “elder abuse” as:

A single, or repeated act, or lack of appropriate action, occurring within any relationship
where there is an expectation of trust which causes harm or distress to an older person.®

5 Statistics Canada, Health Reports: Alzheimer’s Disease and Other Dementias in Canada, May 2016, online: http://www.
statcan.gc.ca/pub/82-003-x/2016005/article/14613-eng.htm [accessed 30.07.19].

6 Department of Justice, Legal Definitions of Elder Abuse and Neglect, online: http://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/
elder-aines/def/p23.html [accessed on 30.07.19].

7 Advocacy Centre for the Elderly, Elder Abuse, online: http://www.advocacycentreelderly.org/elder_abuse_-_introduction.php
[accessed on 30.07.19].

8 Seniors First BC, “What is Elder Abuse?”, online: http://seniorsfirstbc.ca/getting-help/elder-abuse-and-neglect/what-is-
elder-abuse/ [accessed on 30.07.19].

9 World Health Organization, Elder Abuse, online: http://www.who.int/ageing/projects/elder_abuse/en/ [accessed on
30.07.19].
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The United States’ Centers for Disease Control and Prevention (“CDC”) defines elder abuse as “An
intentional act, or failure to act, by a caregiver or another person in a relationship involving an
expectation of trust that causes or creates a risk of harm to an older adult.”*°

The CDC defines an “older adult” as “someone age 60 or older.” The CDC also advocates for a
“consistent definition for elder abuse” in order to:

Monitor the incidence of elder abuse and examine trends over time. Consistency helps
to determine the magnitude of elder abuse and enables comparisons of the problem
across locations. This ultimately informs prevention and intervention efforts.

Unfortunately, elder abuse has been:
1) poorly or imprecisely defined;

1) defined specifically to reflect the unique statutes, or conditions present in specific locations
(e.g. states, counties or cities); or

1) defined specifically for research purposes. As a result, a set of universally accepted
definitions does not exist.**

TYPES OF ELDER ABUSE AND NEGLECT

Elder abuse can take many forms, including financial, physical, psychological (mental or emotional)
and sexual abuse. Neglect can also be a form of abuse:

* Physical abuse: Actions or behaviours that result in bodily injury, pain, impairment or
psychological distress. Examples: slapping, pushing, beating or forced confinement.

* Financial abuse: An action or lack of action with respect to material possessions, funds,
assets, property, or legal documents that is unauthorized, or coerced, or a misuse of legal
authority. Examples: stealing, fraud, extortion or misusing a power of attorney; improper
use of joint bank accounts, forgery or abuse involving a Power of Attorney document, sharing
an older adult’s home without payment or sharing in expenses, misuse, appropriation, or
theft of an older adult’s assets, transfer of real property, ATM fraud and other.*?

10 Centers for Disease Control and Prevention, Definitions, online: https://www.cdc.gov/violenceprevention/elderabuse/
definitions.html [accessed on 30.07.19]. (“CDC”)

11 CDC Definitions, online: https://www.cdc.gov/violenceprevention/elderabuse/definitions.html [accessed on
30.07.19].

12 Government of Canada, “What every older Canadian should know about: Financial Abuse”, online: https://www.canada.ca/
en/employment-social-development/corporate/seniors/forum/financial-abuse.html [accessed on 30.07.19].
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* Sexual abuse: Direct or indirect involvement in sexual activity without consent.

e Emotional/Psychological Abuse: Severe or persistent verbal or non-verbal behaviour
that results in emotional or psychological harm. Examples: treating an older person like a
child or humiliating, insulting, frightening, threatening or ignoring an older person.

* Neglect: Repeated deprivation of assistance needed by the older person for activities
of daily living. Examples: failing to give an older person food, medical attention, or other
necessary care or abandoning an older person in their care.*®

According to the Canadian Department of Justice, financial abuse is the most commonly reported
type of abuse against older adults,* and this type will be discussed in more detail in Chapter 10 of
this book. The Department of Justice also commented on the difficulty in estimating the prevalence
and incidence of elder abuse in Canada due to obvious factors associated with under-reporting.*®
Often, financial abuse is conducted by a family member upon whom the older adult is dependent
and who is potentially influenced by or controlled and victimized. Financial abuse can also be
inflicted by a caregiver, service provider, or other person in a position of power or trust (where there
is a power imbalance).® Financial abuse often occurs in connection with other types of abuse. For
example, an attorney under a power of attorney document may refuse to provide an older adult with
funds to pay for groceries or other necessaries of life.

Many of the types of elder abuse listed are criminal offences under the Criminal Code of Canada’
(the “Criminal Code”). While the Criminal Code does not provide for the specific offence of “elder
abuse,” or of “financial abuse” there are, however, certain offences under which such a perpetrator
could be charged, including under:

* Section 215: Failing to provide the necessaries of life (criminal neglect);
e Section 264.1: Uttering threats;

e Section 265: Physical assault;

13 See NICE Study “Into the Light: National Survey on the Mistreatment of Older Canadians 2015” at p 6 online: https://
cnpea.ca/images/canada-report-june-7-2016-pre-study-lynnmcdonald.pdf [accessed on 16.08.19] and Advocacy Centre
for the Elderly, Elder Abuse, online: http://www.advocacycentreelderly.org/elder_abuse_-_introduction.php [accessed on
30.07.19].

14 Lisa Ha and Ruth Code, Department of Justice, An Empirical Examination of Elder Abuse: A Review of Files from the Elder Abuse
Section of the Ottawa Police Service, 2013, online: http://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/rrd3_1/pl.html [accessed
on 30.07.19] and Backgrounder Elder Abuse Legislation, 2012, online: https://www.canada.ca/en/news/archive/2012/03/
elder-abuse-legislation.html [accessed on 30.07.19].

15 Ibid.

16 Ibid.

17 Criminal Code, R.S.C., 1985, c. C-46 (“Criminal Code”).
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e Section 271: Sexual assault;
» Section 279: Unlawful confinement;
* Section 322: Theft;
e Section 331: Theft by a person holding a power of attorney;
e Section 336: Criminal breach of trust (Conversion by Trustee);
* Section 342: Theft or forgery of a credit card;
» Section 346: Extortion;
e Section 366: Forgery;
e Section 386-388: Fraud; and
* Section 423: Intimidation.

For several reasons, financial abuse of older adults does not always attract criminal charges. For
reasons discussed in more detail, a victim may be unable or unwilling to extricate him/herself from
the presence of undue influence and may refuse ultimately to report a loved one, or care provider to
the police. This is especially true in circumstances where the older adult relies on the perpetrator
for care and needed assistance.

In some cases, the police may even decline to investigate at all for several reasons and even on
the basis that such issues may be perceived or appear not to be criminal in nature, but rather
civil. However, there are several sections of the Criminal Code that are under-utilized due to this
misperception that such matters are best suited to civil recourse rather than criminal remedy. More
on this topic and possible criminal remedies can be found in Chapter 12 of this book.

STATISTICS ON ELDER ABUSE

According to a 2015 study completed by the National Initiative for the Care of the Elderly (“NICE”),
andits report “Into the Light: National Survey on the Mistreatment of Older Canadians” the aggregate
prevalence for elder abuse in Canada was 7.5% (physical, sexual, psychological and financial abuse)
representing 695,248 older Canadians.!®

The prevalence of psychological abuse was 2.7% representing 251,157 Canadians. Physical abuse

18 NICE Study, supra note 13, at p ii.
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represented 2.2% or 207,889 Canadians, sexual abuse was 2.6% or 244,176 Canadians and
financial abuse was 2.6% representing 244,176 older adults living in Canada.

According to a 2016 Statistics Canada report, nearly 4% of victims of family violence were 65 years
or older. Nearly 61% of incidents of elder abuse were physical assaults against older adults and
21% involved threats. 31% of older adults were victimized by a family member. Among women
victims, 33% were victimized by their spouse and 31% by their grown children. In comparison,
among men, the victim’s grown child was the most common perpetrator.®

Another Statistics Canada report provided that the rate of violent victimization among women and
men with a cognitive disability, or a mental health-related disability was approximately four times
higher than among those who did not have a disability. Among women and men with a sensory or
physical disability, the rate of violent victimization was roughly twice as high as among those who
did not have a disability.?°

The National Council on Aging (the “NCOA”) reports that approximately 1 in 10 Americans aged
60+ have experienced some form of elder abuse. Some estimates range as high as 5 million older
adults who are abused each year. One study estimated that only 1 in 14 cases of abuse are reported
to authorities.? The NCOA also reports that the perpetrator in 60% of elder abuse and neglect
incidents is a family member with 2/3 of the perpetrators being adult children or spouses.??

Older adults who have been abused have a 300% higher risk of death when compared with those
who have not been mistreated.?®> While this number is likely low due to under-reporting, estimates
of older adult financial abuse and fraud cost to older Americans range from $2.9 billion to $36.5
billion annually.?*

UNDER-REPORTING OF ELDER ABUSE

Older adult abuse is under-reported for several reasons, often because the older adult:

* feels shame or embarrassment having been victimized;

19 M. Burczycka & S. Conroy, (2018). “Family violence in Canada: A statistical profile, 2016.” Juristat, Canadian Centre for
Justice Statistics, Statistics Canada, Catalogue no. 85-002-X, online: https://www.canada.ca/en/public-health/services/
health-promotion/stop-family-violence/problem-canada.html#fn1-O-rf [accessed on: 03.07.18].

20 Adam Cotter, Statistics Canada, Violent Victimization of Women With Disabilities, 2014, online: https://www150.statcan.
gc.ca/nl1/pub/85-002-x/2018001/article/54910-eng.htm [accessed on: 03.07.18].

21 National Council on Aging, Elder Abuse Facts, online https://www.ncoa.org/public-policy-action/elder-justice/elder-abuse-
facts/[accessed on 21.08.19]. [“NCOA Elder Abuse Facts”]

22 NCOA Elder Abuse Facts.

23 NCOA Elder Abuse Facts.

24 NCOA Elder Abuse Facts.
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e s fearful of the perpetrator, or has a fear of the police or other authorities;
* is dependent upon the perpetrator for physical well-being;
* wants to protect the abuser, especially if a family member;

e feels that an unhealthy relationship is better than no relationship at all, especially if the
perpetrator is family or is a friend;

» feels guilty for becoming a victim, or feels blameworthy;

* can minimize, rationalize or deny the abuse altogether;

* may not even recognize the abuse;

* may not be able to report even if a desire to do so exists;

* may not have the physical ability to report;

* may be suffering from dementia or lack of requisite mental capacity;

* worried about stigma on the family or harm to the family’s reputation or honour; or,
* resistant to having strangers in the home to provide services that the abuser does.

The most frequent perpetrators of abuse on older adults are adult children, service providers,
strangers, or even spouses (especially in the predatory marriage context where unscrupulous
individuals prey upon older adults with diminished reasoning ability purely for financial gain). Often
adult children who cause harm to their parents may themselves suffer from any number of health
issues including those related to mental health, substance abuse, social isolation, and employment
issues of their own and are financially dependent on the older person. The abuser may rationalize
the abuse thinking that they deserve the money as they are the older adult’s child.

MANDATORY REPORTING

Despite the prevalent under-reporting of elder abuse, there are certain situations that require
mandatory reporting. Reporting elder abuse is mandatory when an older adult resides in a Long-
Term Care Home, or a Retirement Home and elder abuse is suspected or has occurred. The law
requires reporting by anyone who knows or has reasonable grounds to suspect that a resident has
been or might be, harmed by any of the following:

* improper or incompetent treatment or care;
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abuse of a resident by anyone;

neglect of a resident by a staff member or the owner of the home;
illegal conduct;

misuse or fraud involving a resident’s money; or

misuse or fraud involving public funding provided to the home (long-term care homes
only).?®

This obligation to report applies to everyone except residents of the home. Members of regulated

health care professions, social workers, and naturopaths must report even if the information is

otherwise confidential.

If the victim lives in their own home, the law does not require anyone to report the abuse.

INDICATORS OF ABUSE

Indicators of abuse on an older adult include:

changes in living arrangements, such as previously uninvolved relatives or new friends
moving in, with or without permission or consent;

unexplained or sudden inability to pay bills;

unexplained or sudden withdrawal of money from accounts;

poor living conditions in comparison to the value of the assets;

changes in banking patterns;

changes in appearance;

controlling spending;

confusion or lack of knowledge about a financial situation and execution of legal documents;
being forced to sign multiple documents at once, or successively;

being coerced into a situation of overwork and underpay;

25

Long-Term Care Homes Act, 2007, SO 2007, ¢ 8, s.24(1).
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* unexplained disappearance of possessions (lost jewellery or silverware);
e changes in Power of Attorney documents;
* being overcharged for services or products by providers; or,

* being denied the right to make independent financial decisions.?®

CONCLUSION

This is but a brief overview and introduction to elder abuse, one aspect of the area of elder law. All
individuals and professionals who have interactions with older adults (lawyers, financial advisors,
caregivers, service providers, etc.) should keep an eye out for any red flags as indicated above and
do their part to prevent or limit the harm done by potential perpetrators of elder abuse.

26 See National Initiative for the Care of the Elderly (“NICE”), Tools for Preventing and Intervening in Situations of Financial
Abuse, online: http://www.nicenet.ca/tools-preventing-and-intervening-in-situations-of-financial-abuse-ontario
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CHAPTER 2: AGEISM AND THE NEED FOR
PROTECTION AGAINST ELDER ABUSE

INTRODUCTION

Both ageism and age discrimination are harmful to older adults. Not all older adults fit the
detrimental and often negative stereotypes of the frail and vulnerable older person. However, it is
also true that not all older adults are physically or mentally capable, independent, and autonomous.
While ageism and age discrimination must be discouraged, there remains an important balance to
be struck which strives to discourage ageism while protecting older and vulnerable adults.

Vulnerability should not be automatically associated with an individual based on their age. Ageism
seeks to make older people broadly vulnerable as a class, even while individual older adults may
not be, or identify as, particularly vulnerable themselves.! However, statistics show that many older
adults face abuse and violence in their own homes and institutional and long-term care facilities.
This has become more prevalent in the media in the recent past with several high profile elder
abuse claims involving celebrities such as Stan Lee, Mickey Rooney and Harper Lee.?

Older adults are also sometimes denied the right to make decisions about their finances, property
and health care. Therefore, protection is required to prevent financial, sexual and physical abuse of
older adults.

From a Canadian legal perspective, our legislation and court processes are not particularly well
equipped to easily and cost-effectively remedy these very complicated issues and related disputes
for either the abused or the persons trying to help.

From a public policy perspective, the maintenance of an individual’s fundamental rights and
freedoms, autonomy and the presumption of capacity must be delicately balanced with the need
to protect the vulnerable, meaning: those with diminished capacity; those who are under disability;

1 Vulnerable Adults and Mental Capacity in BC: Provincial Strategy Document, January 2009, BC Adult Abuse and Neglect
Preventions Collaborative, online: http://www.bcli.org/sites/default/files/Vanguard_(16May09).pdf. [accessed on
09.07.19].

2 Elder Abuse Allegations Involving Harper Lee, Mickey Rooney, And Other Well-Known People Shed Light On a Dark Problem,
Kristen Hunt, online: https://www.everplans.com/articles/elder-abuse-allegations-involving-harper-lee-mickey-rooney-and-
other-well-know-people-shed-light-on-a-dark-problem. [accessed on 09.08.19].
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those who are frail, whether through sheer aging and/or iliness; those who are dependant; and
those who require some degree of protection from predators. Striking this balance is no easy
feat. Accordingly, this Chapter will focus on what ageism means, its prevalence in society and the
arguments in favour of the need for protection for older vulnerable adults.

WHAT IS AGEISM?

The term “ageism” was coined in 1969 by Robert N. Butler who headed the District of Columbia
Advisory Committee on Aging.® Butler stated that ageism is a combination of prejudicial attitudes
towards older people, old age, and the aging process; discriminatory practices against older people;
and institutional practice and policies that perpetuate stereotypes about older people.* A more
recent definition of ageism has been used by gerontologist Erdman Palmore, who defines it as “any
prejudice or discrimination against or in favour of an age group.”®

The Ontario Human Rights Commission’s definition of ageism refers to two concepts: a socially
constructed way of thinking about older persons based on negative attitudes and stereotypes about
aging and a tendency to structure society based on an assumption that everyone is young, thereby
failing to respond appropriately to the real needs of older persons.®

Ageism is most commonly reflected in society through the use of ageist language which includes
all stereotypes or beliefs about aging. This is prevalent in media, healthcare, education systems,
the workplace, and filters into regular everyday conversation. Despite good intentions, ageism has
permeated our justice system by the use of ageist language in written judgments such as the word
“elderly”. Judgments that employ the term “elderly” in association with victimhood, vulnerability,
and weakness arguably reinforce these negative social beliefs about older adults as a group.’

WHY IS AGEISM SO PREVALENT?

The Honourable Justice LHeureux-Dube observed in the case of Dickason v. University of Alberta:

Because, in our society, old age tends to be less associated with
wisdom and tranquility and more with infirmity and dependence, we

Andrew Achenbaum, The History of Ageism Since 1969, Journal of American Society on Aging, October 19, 2015.

Robert N Butler, “Ageism: A Foreword” (1980) 36:2 Journal of Social Issues 8.

Erdman Palmore, Ageism: Negative & Positive, 2™ ed (New York: Springer 1999) at 89-90, as cited in Helene Love, “Ageism,
Language and the Law” (2011) 31 Windsor Rev. Legal & Soc. Issues 133. [“Love”]

6 Ontario Human Rights Commission, Ageism and age discrimination fact sheet, online: http://www.ohrc.on.ca/en/ageism-
and-age-discrimination-fact-sheet. [accessed on 08.27.19].

7 Love, supra note 5, p.136.
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fear it. We may be more likely to discriminate against elderly people,
in a futile attempt to distance ourselves from what will inevitably occur
to each one of us.®

HOW CANADA’S LAWS PROHIBIT AGEISM

Generally speaking, all provinces and territories have legislation to ensure equality amongst their
populations. Canada’s provisions prohibiting age discrimination are grounded in the Canadian
Charter of Rights and Freedoms® (the “Charter”) which applies to all jurisdictions and governmental
entities. Specifically, section 15(1) of the Charter contains an equality clause which provides as
follows:

Every individual is equal before and under the law and has the right to the equal
protection and equal benéefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

Human rights are protected by federal, provincial and territorial laws depending on the jurisdiction.
Each province and territory has a human rights statute that prohibits discrimination based on age.
These laws stem from the Universal Declaration of Human Rights.*°

Enforcement mechanisms against age discrimination differ depending on the jurisdiction in Canada.
Some jurisdictions (for example, Alberta, Manitoba, and Nova Scotia) will investigate the alleged
incident and then decide whether to refer the complaint to an adjudicative process. Others (for
example, Ontario and British Columbia) permit an individual to apply directly to the administrative
tribunal which will accept, screen, mediate and adjudicate the complaint.**

Age discrimination is often not taken as seriously as other forms of discrimination. To fight ageism,
it is necessary to raise public awareness about its existence and to dispel common stereotypes and
misperceptions about aging.*? It is very prevalent in employment. Fewer training opportunities are
afforded to older adults and many are coerced into early retirement.*?

8 Dickason v. University of Alberta, [1992] 2 SCR 1103 at para 1173, 95 DLR (4th) 439.

9 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act
1982 (UK), 1982, c 11.

10 United Nations, The Universal Declaration of Human Rights, 1948, online: http://www.un.org/en/universal-declaration-
human-rights/ [accessed on 09.07.19].

11 Matthews Dinsdale LLP, “Canada Declaration on Human Rights”, 1948, online: http://www.agediscrimination.info/
international-age-discrimination/canada [accessed on 09.02.19].

12 Ageism and age discrimination (fact sheet)” Ontario Human Rights Commission, online: http://www.ohrc.on.ca/en/ageism-
and-age-discrimination-fact-sheet [accessed on 08.23.19].

13 Pnina Alon-Shenker, “Age is Different”: Revisiting the Contemporary Understanding of Age Discrimination in the Employment
Setting” (2013) 17:1 Canadian Labour & Employment Law Journal 31. [“Alon-Shenker”]
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Accordingly, much of the case law and legislation is grounded in the employment context. All
jurisdictions in Canada permit an employer to terminate or refuse employment based on age if
employers can show a limitation concerning age that is based on a “bona fide occupational
requirement”.** For example, a skill or characteristic essential to a job, without which the job cannot
be performed (e.g. pilots require exceptional eyesight).

The Supreme Court of Canada Decision R v. Kapp sets out the test for age discrimination in Canada
and it requires that discrimination be motivated by, or perpetuate stereotyping or prejudice.’® It
has been argued, however, that this test has led adjudicators to fail to come to grips with wrongful
ageism in the workplace.® [...]

STRIKING A BALANCE - PROTECTION OF OLDER ADULTS WITHOUT REINFORCING
AGEIST BELIEFS

One “common misconception about older adults is that aging invariably involves physical or
mental decline.” In fact, “aging occurs at different rates for different adults, and assuming uniform
characteristics, especially sickness or frailty, underestimates the vitality of many older adults.”*’

An example of this is presented in the case of Re Culbert Estate where, despite finding that the
94-year-old testator had legal capacity to execute her will, Ball J., made the following statement
about older adults in general, “[I]t is not uncommon for an elderly person to lose his or her mental
faculties over a period of time, during which intervals of comprehension alternate with periods of
confusion.”*®

While this may be true, we simply cannot ignore that the statistics show that some older adults do
have a decline in cognitive functions and mental acuity, which makes them vulnerable to potential
abuse and undue influence. In her paper and her speech at the National Academy of Elder Law
Attorneys Conference in 2012, entitled “Human Dignity at Any Age: The Law’s Response to an Aging
Population”, former Chief Justice of the Supreme Court of Canada Beverly McLachlin observed:

[...] the Law Commission of Canada in 1999 worried that a separate area of the law and
legal practice for the elderly may inadvertently reinforce the pernicious belief that older
persons are less capable, less deserving of respect, and less needful of independence

14 British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 1999 CanLlIl 652 (SCC) (also known as
“Meiorin™).

15 R v. Kapp, 2008 SCC 41.

16 Alon-Shenker, supra note 13, p. 44.

17 Love, supra note 5, p. 149-150.

18 Re Culbert Estate, 2006 SKQB 454, para 37.
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and autonomy. It seems to me that if Elder Law is founded on the inclusionary value of
respect for the full humanity of those with special needs, it can have the opposite effect.
Elder Law specialization will no more spread the belief that elders are less capable than
corporate law specialization has spread the belief that capitalists are less capable. It
can help reverse ageist stereotypes rather than perpetuating them, while better meeting
the special needs of the aging.*®

By recognizing that not all older adults are the same and are not a homogenous group, we can
hopefully protect the ones that need protection and stop ageist beliefs about those that do not.

The Honourable McLachlin also noted that seeking to protect older adults does not necessarily
mean we are demeaning older adults or disrespecting their human rights:

[...] several jurisdictions in Canada have already enacted legislation to protect older
adults who are victims of physical or sexual abuse, mental cruelty or inadequate care
or attention, and to better coordinate legal, health, and social service interventions.
Detractors call this a “child welfare model” and complain that it fails to respect the
independence of older adults and will inevitably infantilize them. While this is a danger,
again, | am not so pessimistic. We have a strong record of assisting people when they
need special assistance while maintaining their independence and human dignity to
the greatest extent possible.?°

Ageism indeed plays a role in the lack of protection and perpetuation of elder abuse as well. Barbara
Mikolajczyk in her paper, “International Law and Ageism”, writes that elder abuse is the “worst
display of ageism and it manifests itself in (at least) 3 forms: 1) in neglect, meaning isolation,
abandonment, and social exclusions; 2) in violation of human, legal and medical rights; and 3) in
deprivation of choices, decisions, status, finances and respect.?*

A NEED FOR IMPROVEMENT

Despite these ambiguities and the confusion surrounding the issue, there is a real need to
confront the necessity for international protection for the elderly within the fight against ageism. All
conversations, legislation, and initiatives combating ageism must include an element or discussion
on the need for protection of older adults as well. As Mikolajczyk concludes:

19 Beverly McLachlin, Human Dignity at Any Age: The Law’s Response to an Aging Population, 6 Journal of
International Aging, Law & Policy 111 (2013) at p. 126 & 127 [“McLachlin].
20 McLachlin, ibid, p. 127 & 128.

21 Mikolajczyk, p. 87, citing World Health Organization, A Global Response to Elder Abuse and Neglect: Building
primary health care capacity, WHO Geneva: 2008, available at: http://www.who.int/ageing/publications/elder_
abuse2008/en/ [accessed 27 August 2019], p.1.
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[...] contemporary binding international law usually does not take into account the
vulnerability of older persons. In addition, the ambiguity of the age criterion makes
the definition of this category of persons much more subtle than other easily-identified
groups, such as those suffering from racism, sexism or homophobia. Therefore the
protection of older persons - if limited only to the prohibition of age discrimination - is
incomplete.??

Beverly McLachlin proposed in her speech that we should think of elder law as a problem of access
to justice and that without access to justice, the dignity that is the right of every person will be
denied to the older people in our society. McLachlin posited three ways we can promote access
to justice for the elderly: 1) specialization to improve legal services to the elderly; 2) legal reform
through protective legislation and impact litigation; and 3) education and social sensitization.?®

CONCLUSION

Ageism is not just about age discrimination - ageism must also be about dignity - an aspect of
dignity is security. Elder abuse, often stemming from discriminatory attitudes, denies the elderly the
security they are entitled to as human beings.?*

How can the law protect older adults and minimize abuse while still maintaining the human rights
of older adults and avoid ageist actions? Beverly McLachlin made several suggestions, including
minimizing the barriers to criminal and civil prosecutions. Changes in law and education may
alleviate some of those barriers. McLachlin also suggested that lawyers and jurists work together to
inform the public about the prevalence and illegality of elder abuse: “[o]ur society once swept child
abuse under the rug. It must not permit the same thing to happen in the case of older abuse. The
abuse of a vulnerable person is a moral and legal wrong, whatever the age of the victim.”2®

Older adults not only should be free from ageism and ageist stereotypes, they should be free from
financial, emotional, physical and sexual abuse. The law and society need to be vigilant in protecting
those that may be vulnerable and susceptible to abuse and undue influence due to mental or
physical incapacity. Every person, regardless of age, is entitled to live in dignity. This means being
able to live in security, to be free from discrimination and abuse, and to be entitled to make one’s
own choices to the maximum degree possible.

22 Barbara Mikolajczyk, “International Law and Ageism” 2014 Polish Yearbook of International Law, Vol. 34 pp.83-107 at p.106.
[“Mikolajczyk”]

23 McLachlin, supra note 19, p. 123.

24 McLachlin, supra note 19, p. 118.

25 McLachlin, supra note 19, p. 120.
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CHAPTER 3: DECISIONAL CAPACITY

INTRODUCTION

At law, there is no single definition of “capacity”. The Substitute Decisions Act, 1992 (the “SDA”),
which is the legislation in Ontario that addresses various capacity decisions and their corresponding
criteria, simply defines “capable” as “mentally capable,” and provides that “capacity” has a
corresponding meaning. This broad definition is used for the reason that each particular task or
decision undertaken by a person has its own corresponding capacity characteristics and determining
criteria.

Capacity is defined or determined upon factors of mixed law and fact and by applying the evidence
available to the standard or factors for determining requisite decisional capacity.? There is no
capacity “test” per se, rather there is a standard to be applied, or factors to be considered in the
assessment of requisite decisional capacity to make a certain decision at a particular time.

Capacity is an area of enquiry where medicine and law collide. Legal professionals often deal
with clients who have medical and cognitive challenges, and medical practitioners are asked to
apply legal standards in their clinical practices, or are asked to review evidence retrospectively
to determine whether at a particular time an individual had the requisite capacity to complete a
specific task or make a specific decision.

The assessment of capacity is a less-than-perfect science, both from a legal and a medical
perspective. Capacity determinations are complex. In addition to professional and expert evidence,
lay evidence can be relevant to assessing capacity in many situations. Equally complicated is
the fact that the standard of assessment varies, and this too can become a difficult obstacle to
overcome in determining capacity and in resolving disputes involving the quality and integrity of
assessment reports. Adding further to the complexity in contentious settings, often seen in an
estate litigation practice, capacity is frequently evaluated retrospectively, when a conflict arises
relating to a long-past decision made by an individual, alive or deceased. The evidentiary weight
given to these assessments varies. In some cases where medical records exist, a retrospective
analysis over time can provide comprehensive and compelling evidence of decisional capacity. The

1 Substitute Decisions Act, 1992, SO 1992, ¢ 30. (“SDA”)
2 Starson v Swayze, [2003] 1 SCR 722. [“Starson”]
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admissibility of retrospective capacity assessments was most recently upheld by The Honourable
Justice Sanfilippo in the decision of Slover v Rellinger.?

Capacity is decision, time and situation specific. This means that a person may be capable with
respect to some decisions, at different times, and under differing circumstances. It is incorrect to
describe an individual as globally “incapable” or similarly “capable,” and there is no standard or
factors prescribed to determine general capacity. Rather, capacity is determined on a case-by-case
basis in relation to a specific task or decision at a moment in time.

CAPACITY IS DECISION SPECIFIC

Capacity is decision specific in that, for example, as determined by the SDA, the capacity to grant a
power of attorney for property differs from the capacity to grant a power of attorney for personal care,
which in turn differs from the capacity to manage one’s property or personal care. Testamentary
capacity, the capacity to enter into a contract, to give a gift, to marry, separate or divorce, all involve
different considerations as determined at common law. As a result, an individual may be capable
of making personal care decisions, but not capable of managing property, or capable of granting a
power of attorney document, but not capable of making a will.

CAPACITY IS TIME SPECIFIC

Capacity is time specific in that legal capacity can fluctuate over time. The legal standard builds
in allowances for “good” and “bad” days where capacity can and does fluctuate. For example,
an otherwise capable person may lack capacity when under the influence of alcohol. Indeed,
in situations where an individual suffers from a non-reversible, unremitting, and/or progressive
disorder, that person may not be decisionally incapable, and may have the requisite capacity to
make certain decisions at differing times. Much depends on the unique circumstances of the
individual and the medical diagnosis. Courts have consistently accepted the principle that capacity
to grant a power of attorney, or to make a will, can vary over time.*

The factor of time specifically as it relates to determining capacity means that any expert
assessment or examination of capacity must clearly state the time of the assessment. If an expert
assessment is not contemporaneous with the giving of instructions, the making of the decision or
the undertaking of the task, then it may impact the probative value of the expert evidence proffered.

3 Slover v Rellinger, 2019 ONSC 6497.
4 Palahnuk v Palahnuk Estate, [2006] OJ No 5304 (SC); Brillinger v Brillinger-Cain, [2007] OJ No 2451 (SC); Knox v Burton
(2004), 6 ETR (3d) 285 (Ont SC). [“Palahnuk Estate”]
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A drafting solicitor who applies the legal standard for determining requisite capacity at the time that
instructions are received may have the preferred evidence.®

CAPACITY IS SITUATION SPECIFIC

Lastly, capacity is situation specific in that under different circumstances, an individual may have
differing capacity. For example, a situation of stress or difficulty may diminish a person’s capacity.
In certain cases, for instance, an individual while in their own home may have capacity that may not
be displayed in a lawyer’s or doctor’s office.

Although each task has its own specific capacity standard or factors to consider, it is fair to say that
in general, capacity to make a decision is demonstrated by a person’s ability to understand all the
information that is relevant to the decision to be made, and then that person’s ability to understand
the possible implications of the decision in question.

The 2003 Supreme Court of Canada decision of Starson v Swayze, is helpful in elucidating capacity
considerations.® Although the decision dealt solely with the issue of capacity to consent to
treatment under the Health Care Consent Act, 1996 (the “HCCA”), there are similar themes in all
capacity determinations.

Writing for the majority, Major J., made several points about capacity. First, his Honour held that
the presence of a mental disorder must not be equated with incapacity, and that the presumption
of legal capacity can only be rebutted by clear evidence.’

Major J. emphasized that the ability to understand and process information is key to capacity.
The ability to understand the relevant information requires “the cognitive ability to process, retain
and understand the relevant information.”® Then, a person must “be able to apply the relevant
information to his or her circumstances, and to be able to weigh the foreseeable risks and benefits of
a decision or lack thereof.”® A capable person requires the “ability to appreciate the consequences
of a decision. It does not require actual appreciation of those consequences.”*°

A person should not be deemed incapable of failing to understand the relevant information and/or
appreciate the implications of a decision if possessing the ability to comprehend the information
and consequences of a decision.

5 Palahnuk Estate, ibid, para 71.
6 Starson, supra note 2.

7 Starson, supra note 2, para 77.
8 Ibid, para 78.

9 Ibid, para 78.

1

0 Ibid, paras 80-81 [emphasis in original].

— Page 18

]
WHALEY ESTATE LITIGATION PARTNERS



CHAPTER 3: DECISIONAL CAPACITY

Major J. also recognized that the subject of the capacity assessment need not agree with the assessor
on all points, and that mental capacity is not equated with correctness or reasonableness.’* A
capable person is entitled to be unwise in his or her decision-making. In the oft-cited decision of Re
Koch, Quinn J. wrote as follows:

It is mental capacity and not wisdom that is the subject of the SDA and the HCCA. The
right knowingly to be foolish is not unimportant; the right to voluntarily assume risks is
to be respected.*?

PRESUMPTIONS OF CAPACITY AT LAW

The purpose of the SDA is dual: to protect vulnerable individuals while at the same time respecting
their autonomy.

The SDA incorporates tools to protect the autonomy of individuals who find themselves subject
to its provisions. The statutory provisions are in recognition of the significance attributable to the
potential loss of an individual’s autonomy as a result of proceedings under the SDA.

As part of the protections afforded to individuals who find themselves subject to the provisions of
the SDA, the legislation sets out presumptions of capacity and directs when such presumptions can
be relied upon.

Under subsection 2(1) of the SDA, a person who is eighteen years of age or more is presumed to be
capable of entering into a contract.

Under subsection 2(2) of the SDA, a person who is sixteen years of age or more is presumed
capable of giving or refusing consent in connection with his or her own personal care.

Under subsection 2(3) of the SDA, a person is entitled to rely upon the presumption of capacity
with respect to another person unless reasonable grounds exist to believe that the other person is
incapable of entering into the contract or of giving or refusing consent, as the case may be. This
presumption of capacity does not apply in respect of a contract entered into or a gift made by a
person while his or her property is under guardianship or within one year before the creation of the
guardianship.

Presumptions at law of capacity stand unless and until such presumption is legally rebutted.’®

11 Ibid, para 79.
12 Re Koch, [1997] OJ No 1487 (QL), para 89 [“Koch”].
13 Palahnuk Estate, Brillinger v Brillinger-Cain, Knox v Burton, all supra note 4.
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Another example of these protections under the SDA is the requirement that individuals undergoing
capacity assessments be given “rights” advice, that is, fulsome information on their legal rights to
refuse an assessment or challenge the outcome of an assessment.**

The SDA requires that an individual whose capacity is at issue in a proceeding be served with
notice of the proceedings. The individual, regardless of capacity, has the right to take part in the
proceedings and have access to a lawyer, and, as noted below, if such person does not already have
counsel, section 3 of the SDA provides for the appointment of counsel.

Section 3(1)(b) of the SDA provides for a further presumption of capacity. It sets out that a person
who is represented by a lawyer appointed pursuant to section 3 of the SDA is “deemed to have
capacity to retain and instruct counsel.”*® Section 3 of the SDA is discussed in more detail below.

CAPACITY CONSIDERATIONS: GUARDIANSHIP OF PROPERTY

When an individual is found to be incapable of managing property, a guardian of property may be
appointed for that individual, if that individual does not already have an appointed attorney under
a power of attorney document and if the requirements of the appointment can be met. A guardian
of property is either a court-appointed or statutory guardian who manages the financial affairs of a
person who is declared mentally incapable of doing so for themselves.

CAPACITY TO MANAGE PROPERTY

The standard for determining the requisite capacity to manage property is found in section 6 of the
SDA. Capacity to manage property is defined as:

(a) The ability to understand the information that is relevant to making a decision in the
management of one’s property; and

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or lack
of a decision.?®

Although the factors in assessing capacity to manage property are straightforward, a finding of
incapacity to manage property is not easily made. This assessment is not one that is conducted
informally.

14 SDA, supra note 1, s. 78(2)(b).
15 SDA, supra note 1, s.3(1)(b).
16 SDA, supra note 1, s.6.
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Under regulations to the SDA, there is a class of designated “capacity assessors” who may be
requested to assess an individual’s legal capacity with respect to managing property by conducting
capacity assessments.'’

Restrictions respecting capacity assessments have been legislated in recognition of the serious
ramifications of a finding of incapacity on a person’s autonomy and ability to make future decisions.
As Justice Quinn stated in Re Koch:

The mechanisms of the SDA and the HCCA are, as | stated at the outset, formidable.
They can result in the loss of liberty, including the loss of one’s freedom to live where
and how one chooses.'®

Any procedure by which a person’s legal status can be altered (which is the inevitable
result on a finding of mental incapacity) must be cloaked with appropriate safeguards
and capable of withstanding rigorous review.*®

In Re Koch, Justice Quinn also charged assessors with the responsibility of exercising extreme
diligence in their assessments and reports: they are obliged to “maintain meticulous files,” to inform
the subject of his or her right to refuse to be interviewed, to carefully explain the “significance and
effect” of a finding of incapacity to the person being assessed, to inform the subject that he or she
may have a lawyer or friend in the interview, to carefully probe answers provided by the subject
and to seek verification of answers, all the while taking caution not to be influenced by a party
“harbouring improper motives.”2°

Justice Quinn emphasized also that for someone to be found incapable, the incapacity must be
such that it is sufficiently serious to override the primacy of that person’s right to make his or her
own choices. His Honour stated:

The nature and degree of the alleged incapacity must be demonstrated to be sufficient
to warrant depriving the appellant of her right to live as she chooses. Notwithstanding
the presence of some degree of impairment, the question to be asked is whether the
appellant has retained sufficient capacity to satisfy the statues [SDA and HCCA].?*

The purpose of capacity provisions under the SDA were addressed in Re Phelan:

17 Substitute Decisions Act, 1992, O Reg 460/05: CAPACITY ASSESSMENT

18 Koch, supra note 12, para 69.(1).

19 Koch, supra note 12, para 69.(3) [emphasis in original]. In this case, Mrs. Koch, the allegedly incapable person, had been
assessed for her capacity to manage property under the SDA, as well as her capacity to consent to placement in a care
facility under the HCCA.

20 Ibid.

21 Koch, supra note 12, para 19.
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The Substitute Decisions Act is a very important legislative policy. It recognizes that
persons may become temporarily or permanently incapable of managing their personal
or financial affairs. It anticipates that family members or others will identify when an
individual has lost such capacity. It includes significant evidentiary protections to ensure
that declarations of incapacity are made after notice is given to all those affected or
potentially affected by the declaration and after proof on a balance of probabilities
has been advanced by professionals who attest to the incapacity. It requires that a
plan of management be submitted to explain the expectations. It specifies ongoing
accountability to the court for the implementation of the plan and the costs of so doing.??

Only qualified assessors can assess capacity in respect of property and personal care, and the
factors considered in determining capacity in these respects have been said to be higher than
those for granting or revoking power of attorney documents for property or personal care. That said,
our court has also found there to be no higher or lower threshold; rather, the factors to be applied
and considered in determining decisional capacity are simply different.

CAPACITY AND COURT APPLICATIONS FOR GUARDIANSHIP

In a court application for guardianship, the evidence presented must be sufficient to satisfy the
court that it can make a finding that the person is incapable of managing property. There can be no
court-appointed guardian of property (as opposed to a statutory guardian, discussed below) without
a finding of incapacity by the courts first.

The SDA does not stipulate what type of evidence is required with respect to capacity, but it should
be third-party independent evidence, if at all possible.?® This type of evidence would include either
a report, or letter of affidavit from a physician or psychologist, or it could be a capacity assessment
requested for the purposes of an application pursuant to section 22 or 72 of the SDA (distinct from
an assessment under section 16 of the SDA which is discussed below). It is quite rare for a court to
make a finding of incapacity without independent evidence. However, if it is not possible to obtain
third-party independent evidence of incapacity to manage property, compelling anecdotal evidence
should be included.?* This anecdotal evidence may be enough to convince a court to order that the
alleged incapable person submit to a capacity assessment pursuant to section 79 of the SDA.

An order for a court-ordered capacity assessment pursuant to section 79 of the SDA must include

22 Phelan, Re (1999), 1999 CarswellOnt 2039, 29 E.T.R. (2d) 82, 99 0.T.C. 130 (Ont. S.C.J.), para 20.

23 Law Society of Ontario “How to Have a Guardian of Property Appointed through Court Application”, online: https://Iso.ca/
lawyers/practice-supports-and-resources/practice-area/estates-and-trusts/how-to-have-a-guardian-of-property-appointed-
throu, at page 6 [accessed on November 23, 201

24 Ibid, page 7.
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specific information, such as the name of the proposed assessor and the place of the assessment.
If a capacity assessor has been asked to provide evidence for a court application for property
guardianship, the assessor is providing an opinion, one that the court may accept or not. Capacity
assessors sometimes make statements in their assessments for court purposes that they “find
X incapable.”?® This is likely incorrect, since it is the court that makes that finding, based on the
evidence presented. Similarly, lawyers for applicants too often draft affidavits setting out that “Dr. Y
has found X to be incapable of managing property.” This, too, is arguably incorrect.?®

The court is prohibited from finding a person incapable of managing property and appointing a
guardian if there is an alternative course of action that does not require the court to make a finding of
incapacity and is less restrictive of the person’s decision-making rights than the court appointment
of a guardian.?” Other options, such as the appointing of an attorney under a continuing power of
attorney for property document, should be canvassed if the individual has the requisite capacity to
make such an appointment.

STATUTORY GUARDIAN OF PROPERTY

Sections 15 and 16 of the SDA provide for the Office of the Public Guardian and Trustee (the “PGT")
to become the statutory guardian of property for an allegedly incapable person. Such appointments
do not involve court applications. Instead, there are two ways for someone to be deemed incapable
and a statutory guardian appointed.

The first circumstance, or means of appointing a statutory guardian of property, is if a person is
admitted to a psychiatric facility, at which point the Mental Health Act?® (the “MHA”) requires that
a physician assess the person’s capacity to manage property.?° Following the initial assessment,
an attending physician is authorized by the MHA to assess the patient further, at later times,
to determine whether the patient is capable of managing property.®° If the assessing physician
finds the patient to be incapable of managing property, the physician is required to issue a formal
certificate of incapacity and deliver a copy of the certificate to the PGT.

The second circumstance, or means of appointing a statutory guardian of property, is via an
assessment by an authorized capacity assessor under the SDA and its regulations. Unless the

25 Ibid.

26 Ibid.

27 SDA, supra note 1, s. 22(3).

28 Mental Health Act, RSO 1990, ¢ M 7. (“MHA”)

29 Ibid, s. 54(1).

30 Ibid, s. 54(2).

31 SDA, supra note 16. “Assessor” is defined at subsection 1(1) of the SDA as “a member of a class of persons who are
designated by the regulations as being qualified to do assessments of capacity.” The training of capacity assessors is
managed and conducted by the Capacity Assessment Office: online: https://www.attorneygeneral.jus.gov.on.ca/english/
family/pgt/capacityoffice.php [accessed on November 23, 2019].
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assessment is ordered by a court (discussed above), one has the right to refuse to have one’s
capacity to manage property assessed by an assessor.?

A person can only request that another person’s capacity be assessed in limited circumstances:
the assessment must be requested in the prescribed form; the person requesting the assessment
must indicate that there are reasonable grounds to believe that the alleged incapable person is
not capable of managing property; and, the person requesting the assessment must indicate that
reasonable inquiries have been made, and it has been found that there is no power of attorney
for property that authorizes an attorney to manage the alleged incapable person’s property or any
other relatives who would seek to act as guardian of property.3® If the PGT is appointed as the
statutory guardian of property, certain persons may apply to the PGT to replace it as a guardian
through an administrative process.3

Any individual can apply to the Consent and Capacity Board for review of their capacity.®®> An
application will be brought under the MHA if a person has been found incapable by a physician
while in a psychiatric facility and under the SDA if found incapable by a capacity assessor.

CAPACITY CONSIDERATIONS: GUARDIANSHIP OF THE PERSON

A “guardian of the person” may be appointed when an individual is determined to be incapable of
making personal care decisions and there is no attorney appointed under a power of attorney for
personal care document.

Unlike a guardian for property, there are no statutory guardians of the person and such a guardian
will only be appointed by the court. A court can appoint a guardian of the person for an incapable
person, forexample, where there is no attorney appointed under a power of attorney for personal care
document, or where the appointed attorney resigns or becomes incapable, and in circumstances
where the court is satisfied there is not a less restrictive option.

CAPACITY TO MAKE PERSONAL CARE DECISIONS

The standard of assessment to be applied to establish requisite capacity to make personal care
decisions is found in section 45 of the SDA. The factors to be applied for determining the capacity
required for managing personal care are:

32 SDA, supra note 1, s. 78 and s. 79(1).

33 SDA, supra note 1, s. 16(2).

34 SDA, supra note 1, s. 17.

35 http://www.ccboard.on.ca/scripts/english/index.asp [accessed on November 23, 2019].
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(a) The ability to understand the information that is relevant to making a decision relating to
his or her own health care, nutrition, shelter, clothing, hygiene or safety; and

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or lack
of a decision.2®

As set out above, there is a presumption of capacity at law if a person is 16 years of age or older,
such that they are presumed to be capable of making their own personal care decisions.?’

Since there are various tasks that fall under the umbrella of “personal care,” a person may be
capable with respect to one or more personal care decisions, and not capable with respect to
others. The court has the power to order a capacity assessment with respect to personal care
decisions pursuant to section 79 of the SDA.

Capacity to make personal care decisions can only be assessed by a qualified assessor, as defined
under the SDA and its regulations. Unless an assessment is ordered by a court, an individual
has the right to refuse to be assessed, and still even then may refuse such an assessment. The
principle of the careful protection of an individual’s dignity and autonomy as found in Re Koch,3®
hold equally for personal care decision making.

A court must be satisfied and make a finding that a person is incapable of making decisions in at
least one aspect of their personal care before a guardian of the person will be appointed. As with
a guardian for property, the court will not appoint a guardian of the person if the need for making
personal care decisions can be met by an alternative course of action that does not require the
court to find the person incapable of personal care, or there is a less restrictive option for the
person’s decision-making rights.

SECTION 3 COUNSEL

Pursuant to section 3(1) of the SDA, where an individual whose capacity is in issue in a proceeding
brought under the act does not have counsel, the PGT may be directed by the court to arrange legal
representation for that person (otherwise referred to as “Section 3 Counsel”).

As set out above, section 3(1)(b) of the SDA includes a presumption of capacity, such that a person
who is represented by a lawyer appointed pursuant to section 3 of the SDA is deemed to have
capacity to retain and instruct Section 3 Counsel.

36 SDA, supra note 1, s. 45.
37 SDA, supra note 1, s. 2(2).
38 Koch, supra note 12.
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THE DUTY OF THE PGT TO ARRANGE FOR SECTION 3 COUNSEL

The PGT would, in the ordinary course, be served with the application or motion materials seeking
the appointment of Section 3 Counsel.3°

The PGT has a duty to arrange legal representation for a person alleged to be incapable in proceedings
before the Ontario Superior Court of Justice under the SDA where so ordered or directed by the
court pursuant to section 3 of the SDA. When an order or endorsement is made by the court under
section 3 of the SDA, counsel for any of the parties is expected to provide a copy of the endorsement
or order to the PGT. Once the PGT receives the order or endorsement, it will take steps to arrange
for a lawyer.*°

More than one Section 3 Counsel may be appointed. That is, if the appointed Section 3 Counsel’s
services are terminated by the client, the court has discretion under the SDA to direct the PGT to
arrange legal representation for the individual once again. It is important to note that “The Court
is not obliged to make such a direction and may decide to continue the proceeding and adjudicate
even if the person is unrepresented.”**

PROFESSIONAL RESPONSIBILITY OF SECTION 3 COUNSEL

The role of Section 3 Counsel attracts a unique set of professional duties and responsibilities.
Unfortunately, there is limited guidance for persons acting in the role of Section 3 Counsel as to how
to approach these duties and responsibilities. There continue to be, no doubt in part due to the
lack of clear guidance available on the issue, a number of complaints raised against lawyers acting
as Section 3 Counsel, in the form of complaints to the Law Society of Ontario,*? as well as claims
alleging negligence.*

Section 3 Counsel are obliged to consider obligations set out in the Rules of Professional Conduct
and related Commentaries, as well as the Rules of Civil Procedure and review the PGT Information
Update which is published by the Ministry of Attorney General.

39 SDA, supra note 1, subsections 69(0.1)(4), 69(1)(5), 69(2)(4), 69(3)(5), and 69(4)(4).

40 Government of Ontario, Ministry of the Attorney General, “Ontario Information Update: Duty of the Public Guardian and
Trustee to Arrange Legal Representation Under Section 3 of the Substitute Decisions Act, 1992,” available online: http://
www.attorneygeneral.jus.gov.on.ca/english/family/pgt/legalrepduty.php (hereinafter “PGT Information Update”) [accessed
on November 23, 2019].

41 Between A Rock And A Hard Place: The Complex Role and Duties Of Counsel Appointed Under Section 3 of the Substitute
Decisions Act, 1992" by Kimberly A. Whaley and Ameena Sultan, Advocates Quarterly, November 2012, Volume 40, Number
3 at p. 5. See also Kwok v Kwok, 2019 ONSC 3549 (CanLlIl); also see Alexander Procope “the Ongoing History of Section 3
Counsel: Origins of the Role and a Path Forward” 22" Estates and Trust Summit, October 16, 2019, found online at: http://
pbplawyers.com/2019/10/18/presentation-on-the-role-of-section-3-counsel-at-the-2019-estates-and-trusts-summit/.

42 Law Society of Ontario, Protecting the Public, the Complaints Process, online: https://Iso.ca/protecting-the-public/
complaints/complaints-process [Accessed on November 23, 2019].

43 Newell v Felker (August 7 2012), Edward J. Doc. CV-11-422094 (Ont SCJ).
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The Rules of Professional Conduct require that, despite a client’s disability, a lawyer must attempt
to maintain, as much as possible, a normal solicitor-client relationship with a client.** This applies
equally to Section 3 Counsel. If, however, the client can no longer make the requisite decisions, the
lawyer may have to take steps to have a litigation guardian appointed.

Rule 7 of the Rules of Civil Procedure sets out the rules respecting the representation of parties
under disability. The definitions at Rule 1.03 provide for the meaning of “disability” as circumstances
where a person is a minor or “mentally incapable within the meaning of section 6 or 45 of the
Substitute Decisions Act, 1992 in respect of an issue in the proceeding, whether the person has
a guardian or not.”® The definition of a party under disability also includes a person who is an
“absentee within the meaning of the Absentees Act.”*®

Rule 7.01(1) of the Rules of Civil Procedure, provides that unless the court or statute provides
otherwise, parties under disability must be represented by a litigation guardian in proceedings.
Rule 7.01(2) provides a specific exception for applications under the SDA where the appointment of
a litigation guardian is not required in a proceeding for the appointment of a guardian of property or
guardian of the person. Litigation guardians for defendants or respondents generally must be court
appointed, and Rule 7.03 sets forth the procedure and evidence required for a motion to appoint
a litigation guardian. Where no litigation guardian is available, either the Office of the Children’s
Lawyer (“OCL”) or PGT may be appointed as litigation guardian, depending on the age of the person
under disability.*” Rule 15 requires that a litigation guardian must be represented by counsel.

Settlement of litigation involving parties under a disability requires court approval, with the terms
of settlement being reviewed by the OCL or the PGT, depending on the nature of the disability. The
OCL or the PGT may provide a report on the merits of the settlement for the court’s consideration.*®

The PGT Information Update states that besides reviewing the Rules of Professional Conduct and
the Rules of Civil Procedure, it is:

also important for lawyers to review case law, academic works and continuing education
materials touching upon the subject of legal representation in this context and capacity
law issues generally.*®

44 Rules of Professional Conduct, see Rule 3.2-1 “Quality of Service”; Rule 3.2-9 “Client with Diminished Capacity”; 3.3-1
“Confidentiality - Confidential Information”; Rule 3.7-1 “Withdrawal from Representation”; and Rule 5.1-1 “Advocacy” and
corresponding Commentary.

45 Rule 1.03 of the Rules of Civil Procedure, RRO 1990, Reg. 194.

46 The Rules of Civil Procedure, supra note 45.

47 Rule 7.04(1) of the Rules of Civil Procedure.

48 Rule 7.08 of the Rules of Civil Procedure.

49 PGT Information Update, supra note 40, p. 5.
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If possible, Section 3 Counsel should attempt to determine the client’s instructions and wishes
directly from the client. In some situations, the lawyer may attempt to determine the client’s wishes
or directions through medical practitioners, family members, caregivers and friends of the client.

If the client’s wishes or directions in the past or at present have been expressed to others, then
consideration should be given to presenting the evidence in court.*®

It is important to note that the lawyer must not become a substitute decision maker for the client
in the litigation. Section 3 Counsel cannot act as litigation guardian to make decisions in the
proceeding even if it appears to be in the best interests of the client. Best practices of Section 3
Counsel would indicate steps taken to ensure that the evidentiary and procedural requirements are
tested and met, even where no instructions, wishes or directions at all can be obtained from the
client.®*

As with any lawyer in a solicitor-client relationship, Section 3 Counsel is required to act pursuant to
the instructions of the client. This requires clarification and emphasis because Section 3 Counsel act
for those whose capacity is in question such that there may be a tendency for counsel to hesitate to
follow the client’s instructions. The situation is different where there are no instructions. In mostly
all other solicitor-client scenarios, the relationship is expressly terminated by the client expressly,
or by the client’s failure to give instructions, which then gives a lawyer grounds to withdraw from
the record.®? Section 3 of the SDA does not expressly or otherwise permit a lawyer to act without
instructions. Rather, it permits the solicitor to consider any instructions received to have been
instructions received from a capable person as opposed to an incapable person.®3

There is a growing precedent base of court and tribunal decisions involving Section 3 Counsel
appointments that shed light on this very complex role of counsel in challenging circumstances.>*

50 PGT Information Update, supra note 40, p. 5.

51 Ibid.

52 Rule 3.7-7 of the Rules of Professional Conduct, supra note 43.

53 SDA, supra note 1, s. 3.

54 Banton v Banton (1998), 164 DLR (4th) 176 (Ont Gen Div); Mesenel (Attorney of) v Kumer, 2000 CarswellOnt 1926 (SC);
Tepper v Branidis (2001), 102 ACWS (3d) 1043, 2001 CarswellOnt 307 (SC); Canada Trust Co. v York (February 7, 2002),
Doc. 086/93, [2002] OJ No. 435 (SCJ); Ziskos v Miksche (2007), 161 ACWS (3d) 651, 2007 CarswellOnt 7162 (SC);
Sly v Curran (2008), 168 ACWS (3d) 855, 2008 CarswellOnt 7788 (SC); Abrams v Abrams (2008), 173 ACWS (3d) 606,
2008 CarswellOnt 7788 (SC); Righter v Righter (November 5, 2008), Doc. 03-20/08 (0Ont.SC); Woolner v D’Abreu 2009
CarswellOnt 6479 (SC, Div.Ct); Teffer v Schaefers 2008 CarswellOnt 5447 (SC); Baily v Baily (2009), 55 ETR (3d) 198,
2009 CarswellOnt 8124 (SC); PGT v Harkins (2009), 175 ACWS (3d) 1203, 2009 CarswellOnt 1535 (SC); Bon Hilllier v
Milojevic (2010) 184 ACWS (3d) 688, 2010 ONSC 435; Cherry v Cherry (2011), 204 ACWS (3d) 868, 2011 ONSC 4574;
Farrell (Re) (October 21, 2011), Doc. 03-089 (SC); DeMichino v DeMichino, 2011 ONSC 142; and Salzman v Salzman 2011
77 ETR (3d) 301 (Ont. SC), Kwok v Kwok, 2019 ONSC 3549 (CanLll).
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CAPACITY TO GRANT AND REVOKE A POWER OF ATTORNEY FOR PROPERTY

The factors to be applied in assessing capacity to grant or revoke a Continuing Power of Attorney for
Property (“CPOAP”) are found at section 8 of the SDA. A person is capable of granting a CPOAP if
he or she possesses the following:

(a) Knowledge of what kind of property he or she has and its approximate value;
(b) Awareness of obligations owed to his or her dependants;

(c) Knowledge that the attorney will be able to do on the person’s behalf anything in respect of
property that the person could do if capable, except make a will, subject to the conditions
and restrictions set out in the power of attorney document;

(d) Knowledge that the attorney must account for his or her dealings with the person’s property;
(e) Knowledge that her or she may, if capable, revoke the continuing power of attorney;

(f) Appreciation that unless the attorney manages the property prudently its value may
decline; and

(8) Appreciation of the possibility that the attorney could misuse the authority given to him or
her.®®

The factors to be applied in ascertaining capacity for revoking a CPOAP are the same as that for
granting a CPOAP. One is capable of revoking a CPOAP if one is capable of granting same.®® If, after
granting a CPOAP, the grantor becomes incapable of granting a CPOAP, the document remains valid,
as long as the grantor had capacity at the time it was executed.®’

The factors to be applied in determining requisite capacity to grant or revoke a CPOAP are often
referred to being as less stringent than those required for the capacity to manage property. Again,
the factors are simply different.

In fact, one need not have the capacity to manage one’s own property to have the requisite capacity
to grant or revoke a CPOAP. If the grantor is incapable of managing property, any CPOAP made is
still valid as long as the requisite standard or factors for capacity for granting that CPOAP were met
at the time the CPOAP was made.®

55 SDA, supra note 1, s.8(1).
56 SDA, supra note 1, s.8(2).
57 SDA, supra note 1, s 9(2).
58 SDA, supra note 1, s. 9(1).
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Assessments of capacity to make or revoke a CPOAP need not be conducted only by certified
capacity assessors, although they certainly can be completed by assessors.

Indeed, it is the responsibility of the solicitor retained to draft the document, to assess the client’s
capacity to grant or revoke a power of attorney, either for property or for personal care, when asked
to prepare such documentation for a client.® This does not mean to suggest that a solicitor in
discharging this duty of care may not recommend, encourage or suggest a formal assessment by
an assessor in cases where litigation is likely, or in borderline cases, all in an effort to protect the
autonomy of the individual and the decision made.

CAPACITY TO GRANT AND REVOKE A POWER OF ATTORNEY FOR PERSONAL CARE

The factors to be applied in granting or revoking a Power of Attorney for Personal Care (“POAPC”)
are found at section 47 of the SDA. A person is capable of granting a POAPC if the person has:

(a) The ability to understand whether the proposed attorney has a genuine concern for a
person’s welfare; and

(b) The appreciation that the person may need to have the proposed attorney make decisions
for the person.®®

As with a CPOAP, a person who is capable of granting a POAPC is also deemed capable of revoking
one.%t

A POAPC is valid if at the time it was executed, the grantor was capable of giving a POAPC, even if
that person was incapable of managing personal care at the time of execution.®? The only exception
however is if the POAPC incorporates specific instructions for personal care decisions. Those
instructions are only valid if, at the time the POAPC was executed, the grantor had the capacity to
make the decision(s) referred to in the document.®®

The factors to be applied in assessing capacity to grant or revoke a POAPC have been referred to
as less “stringent” (more correctly considered as “different”) than those for granting or revoking
a CPOAP. The factors applied in determining requisite capacity to grant a CPOAP incorporate a
significant amount of information that the grantor (i.e. the person making the power of attorney
document) must be able to comprehend, whereas, for a POAPC, the grantor is only required to be

59 Egli v Egli, 2005 BCCA 627. In this case, the trial judge placed greater importance on the evidence of the drafting solicitor
than that of a physician in finding that Mr. Egli had the requisite capacity to execute the POA in question.

60 SDA, supra note 1, s. 47(1).

61 SDA, supra note 1, s. 47(3).

62 SDA, supra note 1, s. 47(2).

63 SDA, supra note 1, s. 47(4).
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able to understand whether the proposed attorney for personal care has the grantor’s best interests
in mind, and that the POAPC means that the proposed attorney may be authorized to make such
personal care decisions on their behalf. Again, the determination is relevant.

Moreover, as noted above, the onus for determining capacity to grant or revoke a POAPC falls
squarely on the solicitor who has been retained to draft the document.

CAPACITY TO MAKE A GIFT

There are no statutory criteria for determining the requisite capacity to make a gift. The common
law factors that are applicable depend, in part, on the size and nature of the gift.

In general, however, the criteria to be applied is whether the person possesses:
(a) The ability to understand the nature of the gift; and
(b) The ability to understand the specific effect of the gift in the circumstances.

The law on capacity to make a gift is set out in the 1953 decision of the British Columbia Supreme
Court in Royal Trust Co. v Diamant.®* In that case, the court held that an inter vivos transfer (i.e.
transfer between living people) is not valid if the transferor (i.e. the person making the transfer) had
“such a degree of incapacity as would interfere with the capacity to understand substantially the
nature and effect of the transaction.”®®

This approach was further supported in the case of Re Bunio (Estate of):

A gift inter vivos is invalid where the donor was not mentally competent to make it. Such
incapacity exists where the donor lacks the capacity to understand substantially the
nature and effect of the transaction. The question is whether the donor was capable of
understanding it...5¢

Citing earlier case law on the capacity to gift, the Court in Dahlem (Guardian ad idem of) v Thore
stated:

The transaction whereby Mr. Dahlem transferred $100,000 to Mr. Thore is void. The
Defendants have not demonstrated that a valid gift was made to Mr. Thore. On the
authority of Kooner v. Kooner (1979), 100 D.L.R. (3d.) 441, a transferor must have

the intention to give and knowledge of the nature of the extent of what he proposes
to transfer, or a resulting trust will be presumed.®’

64 Royal Trust Co. v Diamant, [1953] 3 DLR 102 (BC SC).

65 Ibid, para 6.

66 Re Bunio (Estate of), 2005 ABQB 137, para 4.

67 Dahlem (Guardian ad litem of) v Thore [1994] BCJ No. 809 (BC SC). para 6 [emphasis added].
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In his study, Gifts: a Study in Comparative Law, Professor Richard Hyland of Rutgers University
examines the law of gifts in the United States, England, India, Belgium, France, Germany, Italy, and
Spain and addresses the standards or framework for determining capacity in various jurisdictions.
Referring to American law, Professor Hyland states:

...In American law, donors generally have the capacity to make a gift only if they
understand the extent of their property, the natural object of their bounty, the nature
of the disposition, and the effect the gift may have on their future financial security.®

While the approach is similar to that outlined in the Canadian cases referenced above, it is
somewhat more onerous than the simple understanding of the nature of the gift and its effect, in
that it requires donors to understand the “extent of their property.” This is more aligned with the
requirement to possess the capacity to manage property.

Professor Hyland also points out that in analyzing whether an individual has the requisite capacity to
give a gift, courts will look at the circumstances surrounding the gift, and in particular, the gift itself
to determine the donor’s capacity. Most importantly, Professor Hyland raises the consideration of
the criteria determined on a balance of probabilities by reviewing all the circumstances of the gift:

Though this is easily stated, the proof difficulties are often intractable. It is often
impossible to separate the capacity question from all of the facts and circumstances of
the transaction. The fact that a donor may be old, sick or absent-minded is hot enough
to prohibit the gift. If the gift seems reasonable, the courts are likely to conclude, that
the donor was competent. If the gift is difficult to explain, the court may reach the
opposite conclusion. In other words, the capacity to make a gift may depend on the gift
the donor is attempting to make.®®

Professor Hyland highlights the problem by proposing that a capable person is fully entitled to make
a decision, and give a gift that others may perceive as foolish. Nevertheless, where a person’s
capacity is in question, a foolish and inexplicable decision could very much be evidence of that
person’s incapacity. Professor Hyland explains: “An unnatural and unreasonable disposition of
property may be shown as bearing on the issue of mental condition.””®

As Professor Hyland does not address Canadian law in his book, it is possible that this view is
particularly American. Canadian case law emphasizes autonomy, and indeed the right to be foolish
as long as the person is capable. However, it is true that courts will look at the decisions people

68 Hyland, R., Gifts: A Study in Comparative Law (Oxford: Oxford University Press, 2009), p. 222. [“Hayland”]
69 Hyland, supra note 69.
70 Hyland, supra note 69, pages 222 to 223.
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make and the reasons they give for them, as well as the intent behind them,™ in an attempt to
assess the person’s capacity to make those decisions, and as such, it is possible that the gift in
question can have a bearing on whether the donor has capacity

NATURE AND EXTENT OF GIFT - A FACTOR

The determination of the requisite capacity to give a gift changes if the gift is significant in value,
in relation to the donor’s estate. In such cases, the applicable capacity applied changes to that
required for capacity to make a will, that is to say, testamentary capacity.

In the English case of Re Beaney,’? the judge explained this difference in approach regarding the
capacity to give gifts, or to make gratuitous transfers, as follows:

At one extreme, if the subject-matter and value of a gift are trivial in relation to the
donor’s other assets a low degree of understanding will suffice. But, at the other, if its
effect is to dispose of the donor’s only asset of value and thus for practical purposes to
pre-empt the devolution of his estate under his will or on an intestacy, then the degree
of understanding required is as high as that required to make a will, and the donor
must understand the claims of all potential donees and the extent of the property to be
disposed of.

While the judge in Re Beaney imposed the standard of testamentary capacity for gifts that are the
donor’s “only asset of value” and effectively compromise most of the estate, Canadian law imposes
the standard of testamentary capacity for gifts that comprise less than the majority of an estate.
In an earlier case, Mathieu v Saint-Michel, the Supreme Court of Canada ruled that the standard
of testamentary capacity applies for an inter vivos gift of real property, notwithstanding that the
gift was not the donor’s sole asset of value.” The principle appears to be that once the gift is
significant relative to the donor’s estate, even if it is less than the entirety of the estate, then the
standard for testamentary capacity applies in determining if the gift is valid.

CAPACITY TO ENTER INTO REAL ESTATE TRANSACTIONS

There is no set standard or factors for determining the requisite capacity to enter into a real estate
transaction. To determine which standard is applicable it is important to consider the nature of the
real estate transaction.

71 Pecore v Pecore, [2007] 1 SCR 795; Madsen Estate v Saylor, [2007] 1 SCR 838.
72  Re Beaney, [1978] 2 All ER 595 (Ch.D.).
73 Mathieu v Saint-Michel, [1956] SCR 477 at 487.
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When determining capacity in real estate transactions, such as purchasing or selling real property,
courts generally consider whether the individual in question had capacity to enter into a contract.”
This means that a person requires the ability to understand the nature of the real estate transaction,
and the ability to appreciate the impact of that transaction on their interests.

In cases where the person in question is undertaking a real estate transaction to make a gift,
then the standard for capacity to make a gift is relevant. This may be applicable in cases where
an individual transfers a property for nominal consideration, or places someone on title to their
property. In such instances, the transaction is considered a gift, rather than a contract.

Where that gift is a substantial gift, or otherwise affects the individual’s testamentary dispositions,
then it is arguable that the standard of testamentary capacity applies. Depending on the size of the
gift, it may venture into the territory of a testamentary transaction. That is to say, if the size of the
gift is significant, and would affect the size of the client’s estate, then arguably it is a testamentary
disposition. It is worth noting that since most real estate transactions are of significant value
compared to an individual’s estate, then most gratuitous transfers of real property would require
testamentary capacity.

Where the gift is significant in value, the onus is on the real estate lawyer to ensure the client has
capacity, and clear enquiry into and well-documented notes on the issue of capacity are warranted.

CAPACITY TO MAKE A WILL (TESTAMENTARY CAPACITY)

The law on capacity to make a will is established in the common law.

The legal criterion for determining requisite capacity to make a will was established in the 1800’s
by the English case of Banks v Goodfellow. Testamentary capacity is defined as the:

(a) Ability to understand the nature and effect of making a will;
(b) Ability to understand the extent of the property in question; and

(c) Ability to understand the claims of persons who would normally expect to benefit under a
will of the testator.”

In order to make a valid will, a testator need not have a detailed understanding of the points listed
above. The testator requires a “disposing mind and memory,” which is defined as a mind that

74 See for example: Park v Park, 2013 ONSC 431, de Franco v Khatri, 2005 CarswellOnt 1744, 303 RPR (4th) 190; Upper
Valley Dodge v Estate of Cronier, 2004 ONSC 34431.
75 Banks v Goodfellow, (1870) LR 5 QB 549.
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is “able to comprehend, of its own initiative and volition, the essential elements of will making,
property, objects, just claims to consideration, revocation of existing dispositions, and the like.”™

Testamentary capacity does not depend on the complexity of the will in question. One is either
capable of making a will or not capable of making a will. Testamentary capacity “focuses on the
testator’s ability to understand the nature and effect of the act of making a will, rather than the
particular provisions of the proposed will.”””

The question of testamentary capacity focuses on the time at which instructions are given, not
necessarily when the will is executed. Though, as our case law expands on this point, we know this
to be a factor.”® The rule in Parker v Felgate provides that even if the testator lacked testamentary
capacity at the time the will was executed, the will is still valid if:

(a) The testator had testamentary capacity at the time he or she gave the lawyer instructions
for the will;

(b) The will was prepared in compliance with those instructions; and

(c) When the testator executed the will, he or she was capable of understanding that he or she
was signing a will that reflected his or her own previous instructions.”

The requirements for due execution of a will are set out in the Succession Law Reform Act® (the
“SLRA”).

Courts have cautioned that the rule in Parker v Felgate can only be applied where the instructions
for the will (referred to in (a) above) were given to a lawyer. In other words, even if the testator
provided instructions to a non-lawyer at a time when the testator had testamentary capacity, and
the layperson then conveyed those instructions to a lawyer, the resulting will could not be valid if the
testator lacked testamentary capacity on the date of its execution.®!

76 Leger et al. v Poirier, [1944] SCR 152, at 153.

7 Robertson, G., Mental Disability and the Law in Canada, 2" ed. (Toronto: Carswell, 1994), p. 214.

78 Banton v Banton (1998), 164 DLR (4th) 176; Eady v Waring (1974), 2 OR (2d) 627 (CA), p. 639: “While the ultimate
probative fact which a Probate Court is seeking is whether or not the testator has testamentary capacity at the time
of the execution of his will, the evidence from which the Court’s conclusion is to be drawn will in most cases be largely
circumstantial. It is quite proper to consider the background of the testator, the nature of his assets, his relatives and other
having claims upon his bounty, and his relationship to them, and his capacity at times subsequent to the execution of the
will, to the extent that it throws light upon his capacity at the time of the making of the will. Proven incapacity at a later date
obviously does not establish incapacity at the time of execution of the disputed will, but neither is that fact irrelevant. Its
weight depends upon how long after the crucial time the incapacity is shown to exist, and its relationship to matters that
have gone before or arose at or near the time of the execution of the will itself.” [emphasis added].

79 Parker v Felgate, (1883), 8 PD 171.

80 Succession Law Reform Act, RSO 1990, c S. 26, s. 4.

81 Re Fergusson’s Will; Fergusson v Fergusson (1981), 43 NSR (2d) 89 (CA); Re Griffin’s Estate (1978), 21 Nfld. & PEIR 39
(PEI CA), leave to appeal to SCC refused 24 Nfld. & PEIR 90n (SCC).
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The threshold capacity required to make a will is, as previously stated, often defined as higher than
the capacity required to grant a power of attorney document, for property or for personal care.®? In
fact, it simply involves different criteria applied to a certain decision. The thresholds are different.

Notably, a testator need not be capable of managing property in order to have testamentary capacity.
A finding that a person is incapable of managing their own affairs does not automatically lead to a
finding that they lack testamentary capacity. The question of whether the testator understood the
nature of their assets and the impact of making a will may be distinct from the question of whether
they have capacity to manage their property.

A solicitor drafting a will is obliged to assess the client’s testamentary capacity prior to preparing
a will. The drafting lawyer must ask probing questions to be satisfied not only that the testator can
communicate clearly, and answer questions in a rational manner, but also that the testator has the
ability to understand the nature and effect of the will, the extent of their property and all potential
claims that could be expected with respect to their estate.®?

In the case of Laszlo v Lawton, the Supreme Court of British Columbia examined the effect of
delusions on testamentary capacity. Inthis case, the deceased believed that she could communicate
telepathically with objects by touching them; that characters on television were communicating with
her; and, that unidentified individuals had stolen significant amounts of money from her, among
other irrational beliefs. However, these delusions were not obviously connected to her decision to
disinherit her husband’s family who, on the evidence, were her previously-named beneficiaries and
deserving of her generosity.®*

There was evidence that the deceased was still possessed of her cognitive facilities - that is, her
ability to reason and remember - at the time she made her will, in spite of the delusions (although
it should be noted that there was also some evidence that she was confused and forgetful at times).

The court was left with an apparent dilemma. On the one hand, the deceased suffered from
inexplicable and irrational beliefs that had only emerged in recent years; and the will was a
significant departure from her previous will, as excluded family members who could be expected to
benefit, and made irrational bequests to two charities with which the deceased and her husband
had no affiliation. On the other hand, there was some evidence that the deceased did not suffer
from significant cognitive defects when she made the will in question, and there is an apparent rule
of law that non-vitiating delusions alone do not invalidate a will.

82 Penny v Bolen, 2008 CanLlIl 48145 (Ont. SC), para. 19: “There are different tests for the capacity to make a Power of
Attorney for personal care and for property. A person may be incapable of managing property but capable of making a
Power of Attorney for Property. With respect to Powers of Attorney for Personal Care the capacity threshold is much lower
than for Power of Attorney for Property which is lower than the capacity required to execute a will.”

83 Murphy v Lamphier, [1914] 0J No. 32 (CA); Hall v Bennett Estate, 2003 CanLIl 7157 (Ont CA), para. 58

84 Laszlo v Lawton, 2013 BCSC 305. [“Laszlo”]
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The court reconciled these opposing factors by accepting the evidence of an expert who explained
that the onset of a delusional disorder “often heralds an unrecognhized and, therefore, untreated
somatic illness, impacting brain function or degeneration of the brain itself.” Justice Balance
explained as follows:

It follows that the existence of delusions, while not themselves sufficient to defeat
testamentary capacity, ought not to be excluded from consideration under the rubric of
suspicious circumstances or the ultimate assessment of whether a testator possessed
testamentary capacity at the material time. Non-vitiating delusions may reflect the
ravages upon the testator’s mental functioning at large exacted by dementia or other
brain disease, which cannot reasonably be ignored in the overall assessment of
testamentary capacity.

In my view, consideration of non-vitiating delusions in this broader sense where the
evidence suggests that all or some of the testator’s delusions accompany progressive
degenerative brain disease like Alzheimer’s does not run afoul of the rule in Banks or
its lineage.®®

Ultimately, the court found that the testator lacked capacity, but not because she suffered from
delusions. Rather, the court was not convinced on the evidence that the deceased understood the
nature and quantum of her estate.

It remains to be seen whether the weight of scientific authority continues to support this opinion and
whether other courts adopt this method of examining delusions as a feature of mental function at
large, but notable it does seem to fit tidily into the legal analysis under Banks v Goodfellow.

Two other discussions in this case are worth noting. The court made some interesting observations
about the use of Mini Mental State Examinations (“MMSE”) results on the law of capacity. The
deceased had twice submitted to an MMSE around the time she made her will. She scored very well
both times (i.e. the test showed no or minimal cognitive impairment). The court gave little weight
to the test results, saying that the ubiquitous “MMSE is a rather blunt tool”, which has a limited
ability to detect frontal lobe dysfunction or deficits in executive functioning, which are common
in Alzheimer’s disease. Without more evidence of its reliability, it is impossible to determine the
relative importance of its role in determining testamentary capacity.®

85 Laszlo, supra note 86, paras 227 and 229.
86 Laszlo. supra note 86, para 99.
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The court also made interesting observations on the fluidity of capacity. As a generality, in the
older adult, capacity will often emerge and worsen over time. However, capacity in any given case
is not static. It can fluctuate slightly or wildly. There may be periods of incapacity interspersed with
periods of lucidity. Appearances can be deceiving, since a person who seems rational may not have
capacity and a person who seems compromised may be capable. A diagnosis of dementia is not
equivalent to a finding of testamentary incapacity; testamentary capacity is a legal concept rather
than a medical one, and both medical and lay evidence feature importantly.

CAPACITY TO REVOKE A WILL

A testator who seeks to revoke a will requires testamentary capacity, as outlined above.

This is clearin the case where a testator revokes a will by executing a subsequent will or testamentary
document.

When dealing with revocation by physical destruction, however, for that decision to be a capable
decision, the testator must be able to understand the nature and effect of the destruction and
revocation at the time the will is destroyed, and must have testamentary capacity at the time of the
destruction. If the testator lacks that ability at the time of the destruction of the will, then the will is
not deemed properly revoked.®” It is extremely important, as a result, to know when precisely a will
was destroyed, and if at that time the person was capable of revoking the will.

As revocation requires testamentary capacity, in cases where a testator makes a will and then
subsequently and on a permanent basis is found to no longer possess testamentary capacity, the
testator cannot revoke that will. The only exception being if the testator marries (and has capacity
to marry), at which time the will is effectively revoked subject only to exceptions at section 16 of the
SLRA.B8

CAPACITY TO MAKE A CODICIL

Subsection 1(1) of the SLRA defines a “will” as including:

(a) A testament,

87 This principle is outlined in the English case of Re Sabatini (1969), 114 Sol. J 35 (Prob. D.), as well as in Canadian case law
in Re Beattie Estate, [1944] 3 WWR 727 (Alta. Dist. Ct.) at 729-730, and Re Drath (1982), 38 AR 23 (QB) at 537. For more
detailed discussion on revocation and destruction of wills, please see Mental Disability and the Law in Canada, supra note
77,224 10 225.

88 Re Beattie Estate, supra note 89.
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(b) A codicil,
(c) An appointment by will or by writing in the nature of a will in exercise of a power, and
(d) Any other testamentary disposition. (“testament”).

Since a codicil is included in the definition of a “will,” the criteria for determining capacity to make
a will, that is, testamentary capacity, applies equally to a codicil.

CONCLUSION

Issues of capacity, whenever they arise, can require a complex balancing of the need to respect
the individual’s dignity and autonomy, with the equally important need to protect the potentially
vulnerable. Solicitors must take care not to presume that the presence of a medical condition or a
lack of capacity to execute a specific task is determinative of capacity to execute another task. At
the same time, lawyers must satisfy themselves that the grantor has the capacity to execute the
documents in question, keeping in mind the tests outlined above, and the need to be alert for red
flags of undue influence. Failure to do so will only be to the grantor’s detriment later, if allegations
of incapacity arise after the fact, and there is insufficient evidence to demonstrate that the solicitor
in question did his or her due diligence.
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CHAPTER 4: INTER VIVOS UNDUE INFLUENCE

SUMMARY OF INTER VIVOS UNDUE INFLUENCE

Inter vivos undue influence is an attack used to set aside gifts and other inter vivos wealth transfers,
such as settlements into trust or transfers into joint tenancy. Traditionally, it has been viewed
as including two branches of cases. The first is actual undue influence, also called direct undue
influence or undue influence by conduct. The second is presumed undue influence, also called
undue influence by relationship. The leading case dealing with inter vivos undue influence remains
Allcard v. Skinner* a decision of the English Court of Appeal in 1887. Lord Justice Lindley stated
that the core principle behind both branches of undue influence was the same:?

What then is the principle? Is it that it is right and expedient to save persons from the
consequences of their own folly? or is it that it is right and expedient to save them
from being victimised by other people? In my opinion the doctrine of undue influence is
founded upon the second of these two principles. Courts of Equity have never set aside
gifts on the ground of the folly, imprudence, or want of foresight on the part of donors.
The Courts have always repudiated any such jurisdiction. Huguenin v. Baseley is itself
a clear authority to this effect. It would obviously be to encourage folly, recklessness,
extravagance and vice if persons could get back property which they foolishly made
away with, whether by giving it to charitable institutions or by bestowing it on less worthy
objects. On the other hand, to protect people from being forced, tricked or misled in
any way by others into parting with their property is one of the most legitimate objects
of all laws; and the equitable doctrine of undue influence has grown out of and been
developed by the necessity of grappling with insidious forms of spiritual tyranny and
with the infinite varieties of fraud.

That rationale was repeated in the Supreme Court of Canada by Wilson J.A. in Goodman Estate v.
Geffen:

The equitable doctrine of undue influence was developed, as was pointed out by Lindley
L.J. in Allcard v. Skinner, 36 Ch. D. 145, [1886-90] All E.R. Rep. 90 (C.A.), not to save

1 Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.).
2 Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.), at pages 182-183.
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people from the consequences of their own folly but to save them from being victimized
by other people.... In the context of gifts and other transactions, equity will intervene
and set aside such arrangements if procured by undue influence.?

The core principle and rationale behind it was re-stated in the House of Lords decision in Royal
Bank of Scotland Plc v. Etridge (No. 2).*

The tool under discussion is broad and flexible. Undue influence extends to situations where there
has been “some unfair and improper conduct, some coercion from outside, some overreaching,
some form of cheating.”

The division into two branches remains important. Undue influence by relationship is based on
a finding by the court that a relationship of potential dominance is present. The impact of that
relationship can be described as follows:®

The presence of that relationship changes the manner in which the court deals with
the gift and does so in three ways. First, it changes the level of sensitivity the court will
employ in assessing the conduct. Inside such a relationship the mildest of pressure
can amount to undue influence. Outside of such a relationship the conduct must be
more direct and aggressive. Courts police certain relationships and will not allow gifts
to stand unless the transaction can be justified against a strict standard of fairness.
Second, and related to the first, the relationship may be of a type that creates duties to
the ward. For that reason, conduct by way of omissions can amount to undue influence
when those omissions constitute a failure to discharge that duty. Third, the presence
of the relationship, coupled with a gift that cannot be accounted for by normal motives,
brings the presumption of undue influence into play. The presumption allows the court
to conclude, as a factual inference, that the gift must have been the product of some
unseen and unrecorded conduct on the part of the person receiving it. That factual
inference gives an advantage to the challenger in litigation over a gift, particularly if the
evidence available as to the gift itself is thin.

The onus of proof in dealing with equitable undue influence remains at each step and stage with the
attacker, regardless of whether undue influence is alleged in the context of a relationship of trust
and confidence or outside of that relationship. The standard of proof is the normal civil standard,
the balance of probabilities.

3 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 24.

4 Royal Bank of Scotland Plc v. Etridge (No. 2), [2001] UKHL 44, [2002] 2 A.C. 773 (Eng. H.L.).

Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.), at page 181.

John E.S. Poyser, Capacity and Undue Influence, 2" ed (Toronto: Carswell, 2019), at pages 525-526.
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Inter vivos undue influence can be distinguished from testamentary undue influence. Testamentary
undue influence only deals with wills, codicils and other testamentary wealth transfers coming into
operation at death, and is only available where overbearing coercive pressure has been brought
to bear that effectively overcomes the free will of the will-maker. Testamentary undue influence
renders a wealth transfer void, while inter vivos equitable undue influence, renders a wealth transfer
voidable. The presumption of undue influence is clearly applicable to gifts and other inter vivos
wealth transfers but with no proper application to wills and other testamentary wealth transfers.’

Various points canvassed in this summary receive expanded treatment in the material that follows.

ONUS AND STANDARD OF PROOF FOR INTER VIVOS UNDUE INFLUENCE

The onus to prove inter vivos undue influence is on the party who alleges it. Failing to discharge the
onus means failing to establish undue influence. Onus is a non-issue where evidence is available to
the court to make a clear finding that undue influence was operative, or not operative, in the making
of the gift in question.

Onus was dealt with by Lord Nicholls in 2001 in the House of Lords in Royal Bank of Scotland Plc
v. Etridge (No. 2):

Whether a transaction was brought about by the exercise of undue influence is a question
of fact. Here, as elsewhere, the general principle is that he who asserts a wrong has
been committed must prove it. The burden of proving an allegation of undue influence
rests upon the person who claims to have been wronged. This is the general rule. 8

Lord Hobhouse spoke to the same issue in a concurring judgment (emphasis added):

The wife or other person alleging that the relevant agreement or charge is not enforceable
must prove her case. She can do this by proving that she was the victim of an equitable
wrong. This wrong may be an overt wrong, such as oppression; or it may be the failure
to perform an equitable duty, such as a failure by one in whom trust and confidence is
reposed not to abuse that trust by failing to deal fairly with her and have proper regard
to her interests. Although the general burden of proof is, and remains, upon her, she

7 Seguin v. Pearson, 2018 CarswellOnt 5617, 2018 ONCA 355, 290 A.C.W.S. (3d) 898, 36 E.T.R. (4th) 1 (Ont. C.A.), at paras. 10
and 11. British Columbia now has special rules under which the presumption does apply to wills by statutory enactment.

8 Royal Bank of Scotland Plc v. Etridge (No. 2), [2001] UKHL 44, [2002] 2 A.C. 773 (Eng. H.L.) (referred to periodically in this
text by the short form “Etridge”) at paragraph 13. Etridge dealt with undue influence in the context of a series of guarantees
given to banks where members of couples signed papers to personally guarantee the obligations of their spouses, but
included an effort to summarize the law relating to inter vivos undue influence. The judgment by Lord Nicholls was the most
ambitious on point, and was subject to express agreement and approval by Lord Clyde (at paragraph 91) and Lord Hobhouse
(at paragraph 100).
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can discharge that burden of proof by establishing a sufficient prima facie case to justify
a decision in her favour on the balance of probabilities, the court drawing appropriate
inferences from the primary facts proved. °

Where the presumption of undue influence applies the legal onus remains on the attacker. Only an
evidentiary burden attaches to the defender. The operation of the presumption of undue influence
as an evidentiary tool was dealt with at length by the Supreme Court of Canada in the 1991 decision
Goodman Estate v. Geffen.’® The presumption of undue influence was described by Wilson J.A.
as the “evidentiary companion” to the doctrine of undue influence.’* Sopinka J.A. commented at
length on the nature and characteristics of the presumption. Those comments began by noting;:

The presumption of undue influence is a presumption of law. As such, its influence on
the resolution of the issue is limited to the burden of proof. Text writers and courts are
divided on whether presumptions of law affect only the evidential burden or both the
evidential burden and the legal burden.1?

The presumption forces the party defending the gift to point to evidence, “it is applied against the
burdened party if the evidence, after being weighed, fails to persuade.”*3

The standard of proof is the normal civil standard, requiring proof on a balance of probabilities.'*
No higher standard is ever applicable. The Supreme Court of Canada made that point abundantly
clear in C.(R.) v. McDougall.*®

UNDUE INFLUENCE BY CONDUCT (“ACTUAL UNDUE INFLUENCE”)

Actual undue influence is a broad tool to protect the vulnerable from unfair transactions and captures
a broad spectrum of victimizing conduct. The judicial approach can be summarized as follows: 16

9 Royal Bank of Scotland Plc v. Etridge (No. 2), [2001] UKHL 44, [2002] 2 A.C. 773 (Eng. H.L.), at paragraph 107.

10 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(s.C.C.).

11 Ibid., [Goodman] at paragraph 21.

12 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 94.

13 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 97.

14 C.(R.) v. McDougall (2008), 2008 S.C.C. 53, J.E. 2008-1864, 83 B.C.L.R. (4'") 1, [2008] 11 W.W.R. 414, 60 C.C.L.T. (3d) 1,
61 C.P.C. (6™ 1, 297 D.L.R. (4™) 193, 169 A.C.W.S. (3d) 346, 61 C.R. (6™) 1, 380 N.R. 82, 260 B.C.A.C. 74, 439 W.A.C. 74,
[2008] 3 S.C.R. 41, 2008 CarswellBC 2041 (S.C.C.).

15 C.(R.) v. McDougall (2008), 2008 S.C.C. 53, J.E. 2008-1864, 83 B.C.L.R. (4'") 1, [2008] 11 W.W.R. 414, 60 C.C.L.T. (3d) 1,
61 C.P.C. (6™ 1, 297 D.L.R. (4™) 193, 169 A.C.W.S. (3d) 346, 61 C.R. (6™) 1, 380 N.R. 82, 260 B.C.A.C. 74, 439 W.A.C. 74,
[2008] 3 S.C.R. 41, 2008 CarswellBC 2041 (S.C.C.).

16 Supra, note 6, Poyser, Capacity and Undue Influence, page 542.
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Courts of equity will set aside a transaction where a person confers a gift or other
advantage on another whenever the gift-maker’s intent is secured by unacceptable
means. Overt coercion clearly justifies intervention. You cannot force a person to make
a gift against his or her will and expect to keep it. More broadly, you cannot fool, or
cheat, or manipulate a person into making a gift, leaving fairness behind, and expect
to keep it. Where a gift-maker has been persuaded to make a gift, and the efforts to
persuade call the consent of the gift-maker into question, the court is free to overturn
the gift. Gifts are not allowed where the participation of the gift-maker cannot fairly be
treated as the expression of the gift-maker’s free will. Broadly put, undue influence by
conduct is characterized by intent manufactured by inappropriate means.

The traditional language used to describe conduct that justified setting aside a gift was language of

TH

improper,

AT ” ”

culpability: “unfair, coercion,” “overreaching,” “cheating,” “fraud,” and “wrongful.”*’
More recent judicial language leaves culpability aside and describes the offending conduct in more
functional terms, setting aside gifts where the conduct prevents the gift-maker “from exercising
an independent judgment,”*® or stating that influence is considered to be undue “whenever the

consent thus procured ought not fairly to be treated as the expression of a person’s free will.”*°

UNDUE INFLUENCE BY RELATIONSHIP (“PRESUMED UNDUE INFLUENCE”)

The courts of equity recognized that people can become vulnerable, and that a vulnerable person
often seeks and needs the support of a friend or family member in getting through life. They can
succeed so long as they are buttressed. The relationship between the person requiring the support
and the person giving it is one that can easily be abused. If nephew handles financial affairs for an
uncle, and the uncle trusts the nephew enough to do it, the uncle will not look over the nephew’s
shoulder. If the affairs are complex, and the uncle is diminishing in capacity, the uncle may not be
capable of understanding what is going on even if the uncle does look. The courts took the position
that if one person reached out and provided support to another in that sort of circumstance, the
person in the position of power in the relationship would be expected to act honourably. Taking a
significant financial advantage out of the relationship was possible, but only if the person receiving
it ensured that the transaction, viewed globally, was fair, just and reasonable. Put another way,
when one person puts their arm around another and offers protection, the person receiving the

17 Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.), at page 181 (per Lord Lindley), and at page 171 (per Cotton
L.J.). Words repeated Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at
paragraph 6 (per Rinfret J.).

18 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at paragraph 23 (per Duff
J).

19 Royal Bank of Scotland Plc v. Etridge (No. 2), [2001] UKHL 44, [2002] 2 A.C. 773 (Eng. H.L.) at paragraph 7.
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protection should not have to reach down and guard their wallet. Courts of equity felt a moral
repugnance when these principles of fairness were violated.

A policy point that underlies this area of law:?°

Presumed undue influence might be better called “undue influence by relationship.” A
web of relationships underlie our society that are laudatory, relationships where one
person is seen to take another under his or her wing. Those relationships work to the
advantage of the weak or those who need protection. The protector is expected to
operate selflessly in that context, or to take reward in carefully controlled or sanctioned
ways. The courts, as a matter of policy, will not allow a transaction to stand in that
context that works to the detriment of the ward, or to the selfish advantage of the
person extending protection. A relationship that ought to operate with nobility will not
be allowed to affect an ignoble result. When it does the courts are ready to set it aside
on the grounds of undue influence.

QUALIFYING TRANSACTIONS

The doctrine of equitable undue influence grew up as a measure to attack and overturn inter vivos
gifts, but applies to any other inter vivos transaction that is significant in the financial life of the
person making it. Courts of equity would not intervene unless the transaction was significant in that
way. It must be “large or immoderate,”?* or “so large as not to be reasonably accounted for on the
ground of friendship, relationship, charity, or other ordinary motives on which ordinary men act.”?2

The requirement for significance can be contrasted to the common law principles that apply to
attacking a wealth transfer transaction on the grounds of lack of mental capacity, a common law
construct. A transaction can be set aside for lack of capacity whether large or small, significant or
inconsequential.

Equitable undue influence is not limited to gifts. It would apply equally to settling property into
a trust, or creating a joint tenancy. It may also be applicable to the act of marriage or the act of
executing a power of attorney. It does not, however, apply to last wills and testaments or other
testamentary wealth transfers, a point confirmed in Ontario with the Court of Appeal decision in
Seguin v. Pearson, repeating the traditional and correct view that the presumption has no application

20 Supra, note 6, Poyser, Capacity and Undue Influence, p. 553.
21 McKay v. Clow, [1941] S.C.R. 643, [1941] 4 D.L.R. 273, 1941 CarswellPEIl 4 (S.C.C.), at para 39.
22 Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.), at p. 185.
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to wills, and applies only where inter vivos wealth transfers are under consideration.?®> The same
distinction was confirmed in Saskatchewan with the 2018 Court of Appeal decision in Karpinski v.
Zookewich Estate.?* The law of probate never allowed entry to equitable undue influence. A person
who is giving away their assets at death can, and perhaps should, give significant portions of wealth
to helpers who have buttressed their independence by selfless effort. That feels fair and proper.
The landscape is very different when contemplating significant gifts during life. Those impoverish
the donor, and it feels wrong for the person to accept any advantage unless the donor has been
protected and fully advised throughout.

QUALIFYING RELATIONSHIPS

What kind of relationship will attract the doctrine of equitable undue influence? The Supreme
Court of Canada made an effort to answer that question nearly one-hundred years ago in Bradley
v. Crittenden.?® An elderly gentleman had a significantly younger girlfriend, he was eighty-five and
she was closer to fifty. He made a gift to her of valuable bank stock before passing away eight
months later. His estate challenged the gift on the grounds of undue influence. The Supreme Court
upheld the gift by a three to two majority. Rinfret J. characterized the relationship as one of pure
friendship and took the position that friendship of the character between the man and the woman
was not generally sufficient at law to invoke the presumption of undue influence:?®

The doctrines of equity do not require that the principle and the rule should be extended
to relationship resulting from pure friendship, even were the friendship of such a
character that the donor reposed confidence and trust in the donee. As said by Fletcher
Moulton, L.J., in Coomber v. Coomber [1911] 1 Ch. 723, at 729: “The nature of the
fiduciary relation must be such that it justifies the interference.”

In the case at bar, there was no proof of any fiduciary relation so called, nor, in our view,
proof of any confidential relationship such as is necessary to raise the presumption of
undue influence. The only relationship established was one of deep affection and of the
high regard in which the deceased held the respondent. We agree with the majority of
the Court of Appeal that such affection, in itself, “provides a good reason” for the gift
and affords a satisfactory explanation of the motive which prompted the donor to make
it.

23 Seguin v. Pearson, 2018 CarswellOnt 5617, 2018 ONCA 355, 290 A.C.W.S. (3d) 898, 36 E.T.R. (4th) 1 (Ont. C.A.), at paras.
10 and 11.

24 Karpinski v. Zookewich Estate, 2018 CarswellSask 344, 2018 SKCA 56 (Sask. C.A.), at para. 29 (“It is clear ... that the
party alleging testamentary undue influence has the onus of proving its existence and the rebuttable presumption of undue
influence, as it exists in the context of inter vivos gifts, is not applicable.”)

25 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.).

26 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at paras 11 and 12.
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Cannon J. disagreed, finding that the relationship was sufficient to invoke the presumption as the
man and woman “stood towards one another in a relationship implying special confidence.”?’
Lamont J. also concluded that the relationship triggered the principles of equitable undue influence
and reviewed the facts at length before doing so. The elderly gentleman had proposed six times.
She declined to marry him. Still, they saw each other two or three times a week and kissed when
they met and when they parted. They vacationed together. On one trip, each of them bought
neighbouring parcels of land as investments. Importantly, the elderly gentleman trusted her to
manage both parcels thereafter. There were other signs of trust and confidence. The elderly
gentleman remained competent, but signed a power of attorney that nominated her to handle
financial affairs for him should need arise. He left her with blank cheques on all of his accounts to
use on his behalf. He gave her the combination to his safe. The power of attorney and cheques were
never used, but provided evidence of the trust he placed in her, and the power she enjoyed over him
if she chose to exert it. They kissed, making the relationship personal, but she managed at least one
of his investments, making the relationship financial as well. Taking all of that together,?® Lamont
J. was of the view that the relationship justified the application of equitable undue influence:?°

Iam unable to conceive of the deceased having any greater confidence in the respondent
had there been a formal engagement between them than that which the evidence
shews actually existed. She says she refused his offer of marriage when first made. If so
it must have been a refusal which did not repel, for his visits continued and, for over two
years, his proposal was at intervals renewed. She occupied a fiduciary relation towards
him in respect of the Vancouver property, and she admits that hers was the stronger
mind and the stronger personality.

The giving to the respondent of a general power of attorney and the cheques one month
after he made the transfer of the shares, shews the special confidence he had in her,
as does also his making her residuary legatee under the holograph will, with a direction
to distribute the fund in accordance with his verbal instructions, and his giving to her
the combination of his safe which he gave to no other person. Further, although he was
living with Mrs. Bradley, his relations with the respondent were so intimate that, on his
last visit to her (January 6, 1931), he took her his coat to mend, and she admits that
she often pressed his clothes. All this indicates how intimate and confidential was the
relationship existing between them. In addition to these confidential relations there is
the admitted fact that she informed the deceased as to what constituted a holograph

27 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at para 19.

28 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), the details of the relationship
were canvassed by Lamont J. at paras 37 to 43 and parag 50.

29 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at paras 49 and 50.
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will and the requirements necessary for its validity. In doing so there may have been
nothing whatever of calculation in her action, but a holograph will appears in which she
is designated the residuary legatee. Both the will and the transfer of the shares were
kept secret. It is, as | read the authorities, just in cases of this kind that the courts have
insisted upon the application of the rule.

While it was the financial connection between that appears to have swayed Lamont J.2° the whole
of the fact pattern was relevant and the repeated proposals of marriage suggested a power over
him and the opportunity to dominate him if she chose to abuse that power.

The Supreme Court of Canada focused on the power to dominate in considering this question
again in Goodman Estate v. Geffen.®> A woman suffered from mental iliness, and agreed to settle a
house into a trust. She maintained a life estate. The validity of the trust was challenged. Capacity
was not at issue. There was no evidence of actual undue influence. The court focused on the
relationship between the parties involved and whether it attracted equitable undue influence.®?
Wilson J. commented on the relationship necessary to trigger the presumption:33

What then is the nature of the relationship that must exist in order to give rise to a
presumption of undue influence? Bearing in mind the decision in Morgan, its critics and
the divergence in the jurisprudence which it spawned, it is my opinion that concepts such
as “confidence” and “reliance” do not adequately capture the essence of relationships
which may give rise to the presumption. | would respectfully agree with Lord Scarman
that there are many confidential relationships that do not give rise to the presumption
just as there are many non-confidential relationships that do. It seems to me rather
that when one speaks of “influence” one is really referring to the ability of one person
to dominate the will of another, whether through manipulation, coercion, or outright but
subtle abuse of power. .... To dominate the will of another simply means to exercise a
persuasive influence over him or her. The ability to exercise such influence may arise
from a relationship of trust or confidence but it may arise from other relationships as well.
The point is that there is nothing per se reprehensible about persons in a relationship of
trust or confidence exerting influence, even undue influence, over their beneficiaries. It
depends on their motivation and the objective they seek to achieve thereby.

30 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at paragraph 45.

31 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(8.C.C.).

32 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 28.

33 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4™") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 41.
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La Forest J. then covered the same ground:

As my colleague has noted, the first issue to be considered is whether the circumstances
in this case are such as to give rise to a presumption of undue influence. Wilson J.
concludes that such a presumption will arise only when the parties are in a relationship
of “influence,” where one person is in a position to dominate the will of another. | agree
with this.®*

The Ontario Court of Appeal focused on the potential for domination in the 2015 decision in Foley
v. Mcintyre: “Where the potential for domination inheres in the relationship between the transferor
and transferee, the presumption of undue influence applies....”*® Inasmuch as the purpose of the
doctrine of equitable inter vivos undue influence is to protect people from victimization, the phrase
“potential for domination” links in nicely to that purpose. Still, repeating a point made earlier, the
type of relationship that will qualify or not qualify to trigger the presumption of undue influence is
necessarily elastic and defies any effort at labeling.

THE IMPACT OF A SPECIAL RELATIONSHIP

As noted earlier, a finding that a special relationship underlies a gift has three impacts when
considering equitable undue influence.

The first is evidentiary. The presumption of undue influence is available as a means to prove that
undue influence occurred, discussed earlier. This means that the party attacking a gift need not
point to a specific event that amounted to the alleged undue influence. Some ephemeral conduct
on some date is presumed to have occurred that somehow amounted to undue influence. No direct
or circumstantial evidence of the event needs to be called. The undue influence is presumed to
have been exerted behind closed doors.

The second impact of a finding of special relationship deals with conduct threshold:

The presence of a special relationship changes the conduct threshold amounting to
undue influence. Outside of a special relationship, some measure of persuasion or mild
pressure may be perfectly permissible. Inside a special relationship, that same conduct
will generally poison the gift. An equitable duty extracts a high standard of the person
who bears it. A person obliged to protect another is generally held accountable for any
predatory behavior, no matter how mild and whether intentional or unintentional.®

34 Goodman Estate v. Geffen (1991), 80 Alta. L.R. (2d) 293, [1991] 5 W.W.R. 389, 127 N.R. 241, 42 E.T.R. 97, (sub nom. Geffen
v. Goodman Estate) 81 D.L.R. (4") 211, [1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, J.E. 91-1059, 1991 CarswellAlta 91
(S.C.C.), at paragraph 81.

35 Foley v. Mcintyre (2015), 125 O.R. (3d) 721, 2015 CarswellOnt 7680, 8 E.T.R. (4*") 175 (Ont. C.A.), at para. 28.

36 Supra, note 6, Poyser, Capacity and Undue Influence, p. 571.
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Allcard v. Skinner®" is a leading case in England and in Canada. The gift-maker joined a religious
order and gifted all of her worldly goods to the order shortly after she joined it. Most entrants gave
their goods not to some other charity but to the order itself, and so did she. It was encouraged. The
rules of the order expressly stated that gifts made to the order would not be returned to anyone who
left. She left the order fourteen years later and attempted to get her property back. There had been
no coercive conduct. There was no direct request that the woman leave her assets to the order. Yet
there was indirect conduct nonetheless in creating the rules and the social structure that governed
the order. The rules by which the sisters were governed created the natural expectation that the
sisters would leave their property to the order. In the words of Lindley L.J.:

The vow of poverty and the rule as to poverty obliged each sister to give away all her
property. But the rule did not require her to give it, or any of it, to the sisterhood. She
could give it to her relations or to the poor if she wished. But it would be idle to suppose
that a sister would not feel that she ought to give some of her property at least to the
sisterhood; and it would be equally idle to suppose that she would not be expected to
do so.

The gift was set aside and the woman was allowed to get at least some of her wealth back. The
conduct was exceptionally mild, but still sufficient to declare the gift voidable in the context of an
underlying relationship of trust and confidence. The organizers of the sisterhood were genuine.
They did not take personal advantage. The order itself pursued genuine charitable ends. Still, the
conduct in establishing the order amounted to undue influence in the case of individual entrants.

The third impact of a finding of special relationship deals with equitable duties. Equity imposes
duties over relationships of trust or confidence, impressing the person in the dominant position
with a duty of “care and providence.”® If an advantage is taken, it can be sustained only if the
transaction can be defended as unrelated to and independent from the relationship itself. The
court has to conclude that the gift-maker was acting in a way emancipated from the influence of the
relationship in making the gift. Independent legal advice is sometimes sufficient to defend the gift
in the face of these duties, but not always so. The Supreme Court of Canada commented on this in
Bradley v. Crittenden on the following terms:

Then, there is another class of cases “in which the position of the donor to the donee
has been such that it has been the duty of the donee to advise the donor, or even to
manage his property for him.” Instances of these would be the position of solicitor to
client, trustee to cestui que trust, guardian to ward; that of husband and wife, or of

37 Allcard v. Skinner (1887) L.R. 36 Ch. D 145 (Eng. C.A., Ch. Div.).
38 Huguenin v. Baseley (1807), 14 Ves. 273, 33 E.R. 526 (Eng. Ct. Ch.).
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parent and child. In those instances, where the donor relies on the donee for guidance
and advice, the doctrine of equity, as expounded in Huguenin v. Baseley (1807) 14 Ves.
273 and such other cases, intervenes on the principle of presumed undue influence
and introduces the rule that, while fiduciary relations of that character exist between
donor and donee, it is, generally speaking, impossible to rebut the presumption, unless
the donor had competent and independent advice.3®

This does not demand a finding that the person receiving the gift was a fiduciary. All that is required
is a relationship of trust or confidence sufficient to awaken the equitable attention of the court.

39 Bradley v. Crittenden, [1932] S.C.R. 552, [1932] 3 D.L.R. 193, 1932 CarswellAlta 75 (S.C.C.), at para 7.
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CHAPTER 5: POWER OF ATTORNEY FOR
PROPERTY

INTRODUCTION

As people age, more and more individuals are or should be, turning their minds to planning for
potential future illness, disability, or incapacity and its impact on their financial and personal well-
being. Many are executing power of attorney (“POA”) documents as part of their plan. The POA
document has long been viewed as one way in which a person can legally protect his or her health
and financial interests by planning in advance for when he or she becomes ill or incapable of
making decisions.

WEL Partners has written a book on Powers of Attorney. For a detailed review of this subject matter,
the book can be found on our website at http://welpartners.com/resources/WEL-on-powers-
of-attorney.pdf. In the next three chapters, we will explore this topic by reviewing the relevant
legislation that deals with the different types of POA, the requirements to execute a valid POA, the
requirements to terminate a POA, recent case law on the matter, the duties and standard of care
required from a person acting as an attorney, and much more.

WHAT IS A POWER OF ATTORNEY

A POA, at its core, is a form of agency between the grantor and the attorney acting under the POA.
A POA has been specifically defined in jurisprudence as:

An instrument in writing whereby one person, as principal, appoints another as his
agent and confers authority to perform certain specified acts or kinds of acts on behalf
of the principal. An instrument authorizing another to act as one’s agent or attorney.*

At common law, a general power of attorney terminates upon the grantor's subsequent mental
incapacity or death. The common law relating to powers of attorney has, however, been substituted
in Ontario by statute.

1 Leung Estate v. Leung, 2001 CarswellOnt 1972, para 7.
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TYPES OF POWER OF ATTORNEY

In Ontario, there are three types of POA. There is a power of attorney under the Powers of Attorney
Act? (“POAA"), a continuing power of attorney for property (“CPOAP”) under the Substitute
Decisions Act® (“SDA”) and a power of attorney for personal care (“POAPC”) under the SDA.

POWER OF ATTORNEY FOR PROPERTY - POWERS OF ATTORNEY ACT

The POAA has only three Sections. This Act governs general POA’'s but without imposing formality
on the document. The general POA contemplated by this Act does not survive the incapacity of the
grantor. The language of the POAA refers to the “donor” which is different from that of the SDA
which refers to the giver of the POA as the “grantor.” This Act does not set out any of the formalities
dealing with a prescribed form, validity or execution requirements, as does the SDA.

A general POA, if coupled with an interest, in other words, if adequate consideration is given, and
if the POA was given for the purposes of securing a benefit to the donee/grantee, is not revoked by
death, incapacity or bankruptcy. As with the construction, or drafting of any document, certainty
with respect to the revocability is best achieved within the document itself, wherein it can state
the extent of the power being given. There appears to be a great deal of English case law on this
subject and there are evidentiary rules with respect to the irrevocability on death, incapacity or
bankruptcy, and some Canadian case law which also, should be considered.*

CONTINUING POWER OF ATTORNEY FOR PROPERTY - SUBSTITUTE DECISIONS
ACT

An individual who manages the property of an incapable person is either an attorney under a
CPOAP,® or a guardian of property,® court-appointed, ’ or a statutory guardian for property.

Under a CPOAP, a donor appoints a party of their choice to act as guardian of the donor’s property.

Powers of Attorney Act, R.S.0. 1990, c. P.20. (“POAA”).

Substitute Decisions Act,1992, S.0. 1992, c. 30, as amended (“SDA”).

Spooner v. Sandilands (1842) 1Y & C Ch Cas 390; Wilkinson v. Young [1972] 2 OR (HCJ) 239-241 (cited by Justice Farley in,
Clarica Trust Co. v. Yoo 2002 CanLlIl 10474 (ON SC)); Smith v. Humchitt Estate 1990 BCJ No. 298 SC, are useful cases to refer
to in determining the degree of certainty with respect to irrevocability on death and irrevocability generally; Fridman’s Law of
Agency, 7" Edition, Butterworths 1996, appears to indicate that irrevocable powers do not terminate on the bankruptcy of
the principal.

SDA, supra note 3, s. 38(1).

SDA, supra note 3, s. 31(1).

SDA, supra note 3, s. 22(1).

B WN
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In the absence of a valid continuing power of attorney, a certificate under the Mental Health Act®
(“MHA”) can be issued certifying that a person is incapable.® The Ontario Public Guardian and
Trustee (the “PGT”) becomes the statutory guardian of an individual’s property. The PGT is considered
the office of the “last resort” and will canvass family or those who have a close relationship with
the incapable party to determine if anyone would be willing to take over the management of the
incapable party’s property. The person who takes over the statutory guardianship by way of an
Application from the PGT is also regarded as the statutory guardian.t®

The CPOAP is commonly used to ensure that the financial affairs of a person are managed for any
number of reasons, including during a period of incapacity.

CAPACITY

A person is considered incapable of managing property if “unable to understand information that is
relevant to making a decision in the management of one’s own property or is unable to appreciate
the reasonably foreseeable consequences of a decision or lack of a decision.”**

The validity of a CPOAP is dependent on the grantor having the requisite decisional capacity to grant
a CPOAP. The attorney needs to be appointed before the grantor becomes incapable of giving one.
The validity, or operation of a CPOAP can also be restricted to specific dates or contingencies.

The SDA sets out stringent guidelines regarding the requirements for the capacity to grant POA’s.
There are different standards and requirements for capacity depending on the required task. For
example, a different analysis is required for determining the requisite capacity to grant a CPOAP, or
determining the capacity to grant a POAPC, or the requisite capacity to execute a Will, all of which is
different still from the determination of requisite capacity to marry or make an inter vivos gift.

Section 8 of the SDA sets out the factors used to assess capacity to grant a CPOAP:
8(1)A person is capable of giving a continuing power of attorney if he or she,
a) knows what kind of property he or she has and its approximate value;
b) is aware of obligations owed to his or her dependants;

c) knows that the attorney will be able to do on the person’s behalf anything in respect of
property that the person could do if capable, except make a Will, subject to the conditions
and restrictions set out in the power of attorney;

8 Mental Health Care Act, R.S.0. 1990, c.M.7. (“MHA”)
9 SDA, supra note 3, s. 15.

10 SDA, supra note 3, s. 17(1).

11 SDA, supra note 3, s. 6.
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d) knows that the attorney must account for his or her dealings with the person’s property;
e) knows that he or she may, if capable, revoke the continuing power of attorney;

f) appreciates that unless the attorney manages the property prudently its value may decline;
and,

g) appreciates the possibility that the attorney could misuse the authority given to him or
her.”12

Notably, there is a distinction between the capacity to grant or revoke a CPOAP and determining
the requisite decisional capacity to manage property. A CPOAP is valid if the grantor, at the time of
executing it, is capable of giving it, even if incapable of managing property.t?

The powers granted to an attorney acting on behalf of an incapable person are extensive. An attorney
operating under a CPOAP has the power to do anything on behalf of the grantor that the grantor
could do if capable, except make a Will.** These powers are subject to the provisions of the SDA
and any court-imposed conditions.*®

The case of Desharnais v. Toronto Dominion Bank® dealt with an RRSP beneficiary designation.
The British Columbia Supreme Court ruled that such a designation was testamentary and an
attorney under the B.C. Power of Attorney Act was not permitted to exercise a testamentary power.
The beneficiary designation was declared invalid. Portions of the case were overturned on appeal,
however, the British Columbia Court of Appeal expressly noted there was no challenge to the finding
that the designation was testamentary.'’

Strathy J., as he then was, also compared beneficiary designations to testamentary disposition in
the Ontario case of Richardson (Estate Trustee of) v. Mew, stating:

| agree with the submission . . .that the designation of a beneficiary under a life insurance
policy is akin to a testamentary disposition. . .Counsel. . .could point to no authority to
the effect that an attorney can change the designation.'®

In Hanson Estate,*® the Ontario Superior Court of Justice concluded that the owner of a life
insurance policy who was mentally competent but physically disabled could validly instruct another

12 SDA, supra note 3, s. 8(1).

13 SDA, supra note 3, s. 9(1).

14 SDA, supra note 3, s. 7(2), 31(1) & 38(1).

15 SDA, supra note 3, s. 31(3), 38(1).

16 Descharnais v. Toronto Dominion Bank, 2001 BCSC 1695, rev’d in part 2002 BCCA 640.
17 Descharnais v. Toronto Dominion Bank, 2002 BCCA 640.

18 Richardson Estate v. Mew, 2008 Canlll 63218 (ONSC), para. 66.

19 Hanson Estate, 2016 ONSC 2382.
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person (who was also the policy-holder’s attorney under a POA) to change a beneficiary designation
on his policy. However, as the policyholder was still “mentally competent”, the individual signing
the document was doing so as an agent and not in his role as an attorney. The Court noted that
the insurer, in this case, was asking the wrong question, instead of asking whether the beneficiary
designation could be altered by an attorney as a testamentary disposition, they should have asked
whether the beneficiary designation was a valid declaration pursuant to the requirements of the
Insurance Act.?° The Court concluded that this was a valid change in the beneficiary designation
as contemplated by the terms of the Insurance Act.

There are several scholarly articles on the potential for legislative changes regarding beneficiary
designations by substitute decision-makers that are available for further comment in this confusing
area.?

The lawyer drafting a POA document (or Will or testamentary document) has a legal obligation
to assess the client’'s mental capacity to make the decision to execute the document. Lawyers,
however, for the most part, are not trained to undertake such assessment, and this is particularly
so in cases where incapacity is not obvious.

Capacity Assessment is the formal assessment of a person’s mental capacity to make decisions
about property and personal care. Under the Substitute Decisions Act, many situations require
capacity assessments to be conducted by specially qualified assessors who must follow specific
guidelines. The Capacity Assessment Office is responsible for the training of capacity assessors,
considering applications for financial assistance from those unable to pay the full cost of a required
assessmentandthe development of the assessment guidelines. The Capacity Assessment office has
a roster listing all the registered capacity assessors in accordance with the region they practice.?2

There are many cases that deal with decisional capacity in the estates context which set out the
applicable principles, and too, set out the considerations for the potential of undue influence which
applies equally to POA situations as well as Will drafting preparation and execution.?®

20 Insurance Act, R.S.0. 1990, ¢ I.8

21 See Alberta Law Reform Institute, Beneficiary Designation by Substitute Decision Makers, Alberta Law Reform
Institute, 2014 CanLliDocs 353, online: http://www.canlii.org/t/2cwc, [accessed on 2019-05-29]; Aoife Quinn, Jason
M Chin and Archie Rabinowitz; The Presumption of Resulting Trust and Beneficiary Designations: What'’s Intention
Got to Do with It?, 2016 54-1 Alberta Law Review 41, 2016 CanLlIDocs 29, online: https://commentary.canlii.org/w/
canlii/2016CanLIlIDocs29, [accessed on 2019-05-29].

22 Ontario Ministry General, The Capacity Assessment Office, online: https://www.attorneygeneral.jus.gov.on.ca/english/
family/pgt/capacityoffice.php#list [accessed on Novemebr 24, 2019]

23 See Banks v. Goodfellow, (1870), L.R. 5 Q.B. 549; Scott v. Cousins, [2001] 37 E.T.R. (2d) 113, [2001] O.J. No. 19 (SC));
Ostrander v. Black [1996] O.J.; Vout v. Hay [1995] 2 SCR; Banton v. Banton (1998), 164 DLR, Murphy v. Lamphier (1914)
31 OLR 287 at 318; Schwartz v. Schwartz, 10 DLR (3d) 15. 1970 CarswellOnt 243 [1970] 2 O.R. 61 (Ont.) C.A.; Hall v.
Bennett Estate (2003) 64 0O.R. (3d) 191 (C.A.) 277 D.L.R. (4th) 263; Bourne v. Bourne Estate (2003) 32 E.T.R. (2d) 164 Ont.
S.C.J.); Key v. Key [2010] EWHC 408 (ch.) (Bailll); Laszlo v. Lawton, 2013 BCSC 305, Dmyterko Estate v. Kulikovsky (1992),
CarswellOnt 543, Wingrove v. Wingrove (1885) 11 PD 81 at 82; Shrader v. Shrader, [2013] EWHC 466 (ch); Gironda v.
Gironda, 2013 CarswellOnt 8612; Tate v. Gueguegirre 2015 ONSC 844 (Div. Ct.).

_ Page 56

]
WHALEY ESTATE LITIGATION PARTNERS



CHAPTER 5: POWER OF ATTORNEY FOR PROPERTY

There have also been many cases dealing with the relevant criteria set out in the SDA regarding
requisite capacity to grant a POA, including a CPOAP.

For example, in Nguyen-Crawford v. Nguyen, the Ontario Superior Court of Justice found that as the
grantor did not speak English and there was an absence of evidence that the POA and legal advice
relating to it were translated for the grantor by someone other than the person being granted the
power, there was no basis for concluding that the grantor had the specific capacity, that being the
understanding of the nature of the document and the authority conferred, to execute it.?*

In Abrams v. Abrams, an application was brought for an order that the applicant’s mother and father
be assessed regarding the capacity to grant a POA. Several affidavits and medical reports were
filed on behalf of the mother alleging she had capacity as well as opposing affidavits and testimony
that she did not. Justice Brown, with respect to the issue of capacity to grant a POA, clarified that
while the person may be incapable with respect to some decisions, they still may have the capacity
to grant or revoke a POA.%®

FORMAL REQUIREMENTS OF EXECUTION OF A CONTINUING POWER OF ATTORNEY

A CPOAP is defined under the SDA as a:
...continuing power of attorney if,
a) it states that it is a continuing power of attorney; or,

b) it expresses the intention that the authority given may be exercised during the grantor’'s
incapacity to manage property.2®

The execution requirements of a CPOAP include that it be executed in the presence of two
witnesses, each of whom shall sign the CPOAP as a witness. The SDA lists certain people that can’t
be witnesses; namely: the attorney or attorney’s spouse or partner, the grantor’s spouse or partner,
a child of the grantor, or a person whom the grantor has demonstrated a settled intention to treat
as his or her child, a person whose property is under guardianship or who has a guardian of the
person, and a person who is less than eighteen years of age.?’

The CPOAP is effective immediately except that Section 7 of the SDA provides that the document may
direct that it comes into effect on a “specified date,” or when a “specified contingency” happens,

24 Nguyen-Crawford v. Nguyen 2010 ONSC 6836, paras. 73-74.
25 Abrams v. Abrams 2009 CanLlIl 12798 (ON SCDC), para. 34.
26 SDA, supra note 3, s. 7(1).

27 SDA, supra note 3, s. 10(2).
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sometimes referred to as a “triggering event”. For instance, incapacity may be the specifying event.
If the POA specifies that the power does not become effective until incapacity, there should be a
determining event, failing which the SDA offers guidance.?®

Examples of “specified contingencies” include:

a) The language of the power of attorney provides that the authority only begins when the
donor is incapacitated,;

b) The language of the power of attorney creates a “Ulysses” contract;?°

c) On an event which is specified, so that incapacity is deemed to have occurred;
d) On the presentation of doctor’s letters;

e) Where there is a third-party protection clause in the power of attorney; and

f)  When the donor has directed his or her lawyer not to release the power of attorney unless
the donor asks for it or the donor, in the opinion of the lawyer, is incapable.

Animportant consideration is the potential difficulty in using “specified contingencies” in determining
the time of activation of the CPOAP. Third-party financial institutions, and others will need to rely
on the terms of the triggering event in order to permit the attorney to direct the financial affairs of
the grantor/donor. Accordingly, in drafting for specified contingencies, consideration must be given
to potential third parties who will need some reliable indicator that the specific contingency of, for
example, ‘incapacity’ has in fact occurred, and, that it has continued to occur, and that the grantor/
donor has not recovered because of medication or other medical change.

One possibility is to consider the inclusion of the following type of clause in the POA. Notably, unless
one has absolute trust in the appointed attorney, this clause could well be a recipe for disaster:

For the sake of certainty, any document that is an original or notarial certified document signed by
[named attorney or some other person] stating that | am not capable of financial decision-making
shall be sufficient proof to all persons dealing with [named attorney] of the truth of the statement
in the said document, and no third party shall be obliged to make any inquiry into the truth of such
statement.

Another possibility is to instruct the lawyer in writing that the CPOAP is to be delivered to the attor-
ney if, in the lawyer’s opinion, the donor is unwilling or unable to make decisions.

28 SDA, supra note 3, s. 9.

29 A “Ulysses Clause” is one where the grantor executes a POAPC waiving their right to apply for a review of the finding of
incapacity and may not apply to the CCB for a review of the finding of incapacity. POAPC containing Ulysses’ clauses are
relatively uncommon and are only effective if they comply with specific requirements in the SDA.
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A requirement that there be, for example, two letters from qualified capacity assessors under the
SDA certifying the incapacity of the donor is also a possibility. It is very difficult to have continuous
letters obtained from assessors/doctors unless of course, the letters state that the donor will not
recover.

The most efficient or preferable form of CPOAP is one that does not contain triggering events. Rath-
er, the donor and the lawyer have reviewed the trustworthiness of the attorney, the possibility that
the power granted to the attorney can be abused, and the likelihood that other family members will
be suspicious of the use of the POA.

TERMINATION OF A CONTINUING POWER OF ATTORNEY

A CPOAP drafted in accordance with the SDA may survive the mental incapacity of the grantor,*°
and this is why the terminology “continuing” is used. The SDA provides guidelines for resignation,!
revocation,3? and termination of a POA.2® A person is capable of revoking a CPOAP if capable of
giving one.?*

A CPOAP terminates upon a new one being executed unless the document provides for multiple
POA to exist. Care should be taken in drafting a CPOAP where one already exists for property in
another jurisdiction, since the new document may unintentionally revoke the existing document in
other jurisdictions. Similarly, the problem is not overcome by providing for the new POA document
to simply cover “worldwide assets” since such assets may not be covered by the Ontario POA, and
therefore, when drafting the new CPOAP, care should be taken so that it co-exists with the POA in
the foreign jurisdiction.

Section 11 of the SDA deals with the resignation of an attorney under a CPOAP:

11.(1) An attorney under a continuing power of attorney may resign but, if the attorney has
acted under the power of attorney, the resignation is not effective until the attorney delivers
a copy of the resignation to,

a) the grantor;

b) any other attorneys under the power of attorney;

30 SDA, supra note 3, s. 7(1) and s. 14. Note: CPOAP made under the POAA prior to April 3, 1995, may survive the grantor’s
incapacity if specifically provided.

31 SDA, supra note 3, s. 11.

32 SDA, supra note 3, s. 12(2).

33 SDA, supra note 3, s. 12(1).

34 SDA, supra note 3, s. 8(2).
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c) the person named by the power of attorney as a substitute for the attorney who is resigning,
if the power of attorney provides for the substitution of another person; and

d) unless the power of attorney provides otherwise, the grantor’s spouse or partner and the
relatives of the grantor who are known to the attorney and reside in Ontario, if,

i. the attorney is of the opinion that the grantor is incapable of managing property, and,

ii. the power of attorney does not provide for the substitution of another person or the
substitute is not able and willing to act.

(1.1) Exception - Clause (1)(d) does not require a copy of the resignation to be delivered to,

a) the grantor’s spouse, if the grantor and the spouse are living separate and apart within the
meaning of the Divorce Act (Canada); or

b) a relative of the grantor, if the grantor and the relative are related only by marriage and
the grantor and his or her spouse are living separate and apart within the meaning of the
Divorce Act (Canada).

(2) Notice to other persons - An attorney who resigns shall make reasonable efforts to give
notice of the resignation to persons with whom the attorney previously dealt on behalf of the
grantor and with whom further dealings are likely to be required on behalf of the grantor.

The SDA is silent as to the formalities required for the execution of resignations of attorneys under
a POA. Although there is no prescribed form in accordance with the SDA for resignations, and since
it is the attorney resigning as opposed to the grantor granting or revoking a POA, it makes perfect
sense that there is no need to have the same formalities of execution, but it is my practice to always
obtain two witnesses and to have the resignations executed in the presence of two witnesses, each
of whom signs the form of resignation as witness.

The revocation of a CPOAP is governed by s. 12(2) of the SDA. A revocation must be in writing
and must be executed in the same way as a CPOAP with the grantor who is revoking/signing the
revocation in the presence of two witnesses who also sign the revocation in the presence of the
grantor and each of the others.

If the suspicion is that a POA has been obtained from an incapable person, it is recommended that
a capacity assessment be considered in accordance with Sections 22 and 55 of the SDA.

There is no statutory reference in the SDA as to who assesses the capacity of a person to give a
CPOAP. Section 9 of the SDA states that a CPOAP is valid if the grantor, at the time of executing it,
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was capable of giving it, even if not capable of managing property. A lawyer assisting the grantor in
preparing a CPOAP should be satisfied that the grantor is mentally capable for this purpose.

Detailed notes of the lawyer assisting the grantor in entering into the POA should be maintained
on file. The notes should include references as to who was present when the POA was executed,
and why the lawyer believed that the grantor was mentally capable. As guidelines to the inclusion
in lawyers’ notes, reference should be made to the definition of capacity to give a CPOAP as set out
in the SDA.

If your situation is one where it is likely that the capacity of the grantor may be challenged, it
is advisable to consider an assessment before the CPOAP is executed as a preventative and/or
protective measure.

If the grantor of the CPOAP is not capable at the time of execution of the POA, the document,
and everything done under it, is void ab initio. The responsibility then falls upon a third party
dealing with the attorney to make enquiries and to be satisfied that the grantor of the POA had the
requisite capacity when the POA was granted and that the appointment has not been subsequently
terminated. It is important to give notice to all parties who may rely upon the POA that there has
been a revocation, resignation or termination.

CONCLUSION

A POA is viewed as a beneficial planning tool because of its flexibility, the power terminating on
death and active from the date it is executed. Customization is optional, and therefore a CPOAP is
a useful tool. In certain circumstances, trusts may be better suited for the management of assets
in the event of incapacity. There are many advantages to a trust document, including the benefit
of continuity on death. This is only an aside for consideration as an alternative, either way, careful
and considered planning should prevail.
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CHAPTER 6: POWER OF ATTORNEY FOR
PERSONAL CARE

INTRODUCTION

An attorney under a Power of Attorney for Personal Care (“POAPC”) only came into effect as a result
of legislative reforms which were brought into effect in 1992, included the Substitute Decisions
Act, 1992 (“SDA”),* the Consent to Treatment Act, 1992,%> the Advocacy Act, 1992, and the
Consent and Capacity Statute Law Amendment Act, 1992,* all of which legislation came into force
in 1995, with subsequent amendments.

In 1996, the Health Care Consent Act ® (“HCCA”) replaced both the Consent to Treatment Act
1992, and the Consent and Capacity Statute Law Amendment Act, 1992. The HCCA, governs health
care issues in the areas of consent to treatment, treatment, admission to a care facility, Consent
and Capacity Board reviews, and intervention and personal assistance services.®

The HCCA is concerned with consent to specific treatment and other personal care decisions as well
as the means for giving substitute consent where a patient is found to be incapable.

The authority for both an attorney for personal care, and a guardian of the person is found in
Part Il of the SDA. The SDA provides guidance regarding the execution of a POAPC,” revocation,®
resignation,® and termination.°

Notably, this type of document is a flexible vehicle for assisting the grantor with personal care
decisions when, and if it becomes necessary to do so, and is sometimes informally, referred to as a
“Living Will” which may contain advance directives for care.

Substitute Decisions Act, 1992, SO 1992, ¢.30 (“SDA”)
Consent to Treatment Act, 1992, SO 1992, ¢ 31, Repealed since 1996-03-29.
Advocacy Act, 1992, SO 1992, ¢ 26, Repealed since 1996-03-29.
Consent and Capacity Statute Law Amendment Act, 1992, SO 1992, ¢ 32
Health Care Consent Act, 1996, SO 1996, C.2, Schedule A. (“HCCA”).
HCCA, ibid, Part 1 General, s. 1(a)-(f).
SDA, supra note 1, s.48
SDA, supra note 1, s. 50.
SDA, supra note 1, s. 52.
0 SDA, supra note 1, s. 53.
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A POAPC is never used except in circumstances where the grantor is incapable of making a decision
either because the grantor is generally unable to make decisions, or is not able to make specific
decisions.’* An Attorney, under a POAPC, can make decisions concerning health care, nutrition,
shelter, clothing, hygiene or safety. Some health care decisions made by the substitute decision-
maker are also covered by the HCCA.

FORMAL REQUIREMENTS FOR A VALID POAPC

The POAPC requirements are set out at Section 46 of the SDA. A POAPC must be written,*? but
need not be in any particular form.** The SDA prohibits the persons who provide health care for
compensation, or residential social or support services to a grantor for compensation from acting
as an attorney under a POAPC except insofar as the person is the spouse, partner or relative of the
grantor.*

A POAPC is valid if, at the time it was executed, the grantor was capable of giving it, even if the
grantor was incapable of personal care.®

A POAPC must be executed in the presence of two witnesses, who sign the document as witnesses.®
The list of people who cannot be witnesses is the same for a POAPC as it is for a Continuing Power
of Attorney for Property (“CPOAP”),*” and includes: the attorney or attorney’s spouse, the grantor’s
spouse or partner, a child of the grantor, or a person whom the grantor has demonstrated a settled
intention to treat as his or her child, a person whose property is under guardianship or who has a
guardian of the person, a person who is less than eighteen years of age.'®

RESIGNATION AND REVOCATION

An attorney under a power of attorney for personal care may resign at any time, but if the attorney
has acted under the power of attorney, the resignation is not effective until the attorney delivers a
copy of the resignation to: the grantor; any other attorneys under the power of attorney; the person
named by the power of attorney as a substitute for the attorney who is resigning, if the power of
attorney provides for the substitution of another person; and, unless the power of attorney provides

11 SDA, supra note 1, s. 49.
12 SDA, supra note 1, s. 46(1).

(1)
13 SDA, supra note 1, s. 46(8).
14 SDA, supra note 1, s. 46(3).
15 SDA, supra note 1, s. 47(2).
16 SDA, supra note 1, s. 48(1).
17 SDA, supra note 1, s. 48(2).

(2).

18 SDA, supra note 1, s. 10(2
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otherwise, the grantor’'s spouse or partner and the relatives of the grantor who are known to the
attorney and reside in Ontario, if the power of attorney does not provide for the substitution of
another person or the substitute is not able and willing to act.*®

The provision further provides that the resignation notice need not be delivered to the grantor’s
spouse or relative through marriage in cases where the grantor and the spouse are living separate
and apart within the meaning of the Divorce Act (Canada).?°

An attorney who resigns shall make reasonable efforts to give notice of the resignation to persons
with whom the attorney previously dealt on behalf of the grantor and with whom further dealings
are likely to be required on behalf of the grantor.?

The revocation of a POAPC is governed by Section 53(2) of the SDA.?> The revocation process
respecting a POAPC is similar to the process respecting a CPOAP. It must be in writing and must be
executed in the same way as the POAPC, with the grantor who is revoking signing the revocation in
the presence of two withnesses who also sign the revocation in the presence of the grantor and each
of the others.

ATTORNEYS UNDER A POAPC

A person is considered to be incapable of personal care if he or she is “not able to understand
information that is relevant to making a decision concerning his or her own health care, nutrition,
shelter, clothing, hygiene, safety, or is not able to appreciate the reasonably foreseeable
consequences of a decision or lack of a decision.”?3

A person may therefore have personal care decisions made on his or her behalf by one or more
attorneys acting under a POAPC which, like the CPOAP, is executed at a time when such person
has the requisite decisional capacity to give such a POA, or alternatively, under a court-appointed
guardianship of the person. The Public Guardian and Trustee is normally only a guardian of last
resort. The Public Guardian and Trustee may be an attorney if consent is obtained in writing before
the POA is executed. %

It is crucial for attorneys to understand that an attorney under a POAPC is not a care provider, but
rather a substitute decision-maker.

19 SDA, supra note 1, s. 52.(1)

20 SDA, supra note 1, s. 52.(1.1)

21 SDA, supra note 1, s. 52.(2)

22 SDA, supra note 1, s. 53(2): “A revocation shall be in writing and shall be executed in the same way as a power of attorney for
personal care.”

23 SDA, supra note 1, s. 45.

24 SDA, supra note 1, s. 45(2).
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The SDA does not contain any provision for the compensation of an attorney for personal care.
No Regulations exist to date under the SDA that are applicable to compensation for personal
care. It is likely that the reason for such an absence of regulation stems from the premise that
personal care decisions are ethical decisions and arguably, compensation should not be taken.
Additionally, personal care decisions are not easily quantifiable, whereas property decisions lend
themselves more easily to calculation. Drafting considerations may include recovery for expenses
and disbursements of the attorney.

While there is no statutory framework for compensation for providing personal care services, case
law supports the general proposition that a court can fix and award such compensation when
presented with an adequate record.?® In fixing and awarding compensation, the court is guided by
the overarching principles of reasonableness and proportionality.

The case of Re Brown, addressed the issue of payment for the provision of personal care services.
The outcome of the court deliberations on the issue of compensation concluded that while
compensation for personal care is sound in principle, the court could not award compensation
since no evidentiary basis upon which to calculate the value of services and the reasonableness of
the amount of the claim was put forward.?®

Most recently, in Daniel Estate (Re), the Ontario Superior Court awarded compensation of over
$135,000.00 to two attorneys under a POAPC for providing personal care services to an elderly
couple for over six years. The attorneys presented affidavit evidence with an estimate of the hours
and frequency of care provided and hired a Certified Canadian Life Care Planner to quantify the
compensation sought. The Honourable Justice Di Luca concluded:

When | assess the range of services provided over the number of years indicated, in the context
of the Daniels’ financial means and the impact that those services had in terms of the Daniels’
independence and dignity, | have no hesitation concluding that the amount sought is reasonable
and proportionate in the circumstances.?’

Practically speaking, if compensation is to be awarded it is prudent to provide for such compensation
in the POA itself.

25 Re Brown (1999) 31 ETR (2d) 164, 1999 CarswellOnt 4629 at para. 3; Childs v. Childs, 2015 ONSC 4036 at paras. 30-32,
upheld on appeal 2017 ONCA 516; and Cheney v. Byrne (Litigation Guardian of), 2004 CarswellOnt 2674 (SCJ).
26 Re Brown (1999) 31 ETR (2d) 164, otherwise for quantum meruit argument.

27 Daniel Estate (Re), 2019 ONSC 2790, at para. 29.
Pag